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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 10, 101, 111, 123, 128, 141, 143, 145, 148, 159, and 178 
(T.D. 95-31) 


EXPRESS CONSIGNMENTS; FORMAL AND INFORMAL 
ENTRIES OF MERCHANDISE; ADMINISTRATIVE EXEMPTIONS 


RIN 1515-AB53 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
adopting final rules that implement two Customs Modernization provi- 
sions of the North American Free Trade Agreement Implementation 
Act that seek to streamline the commercial operations of the U.S. 
Customs Service. One provision concerns raising administrative ex- 
emptions from duty, taxes, and fees on articles such as gifts and personal 
and household goods; the other concerns exemptions from entry re- 
quirements for specified merchandise (undeliverable shipments, rail 
equipment, and instruments of international traffic). Further, the final 
rules also clarify the entry procedures for shipments by express con- 
signment operators or carriers to make it clear that all such shipments 
must be entered, unless they are specifically exempted from entry 
requirements. 

This document addresses public comments solicited by the interim 
regulations that were published in the Federal Register on June 13, 
1994, and makes certain suggested changes to those interim regula- 
tions to add clarity and improve the readability of the final regulations. 


EFFECTIVE DATE: May 15, 1995. 


FOR FURTHER INFORMATION CONTACT: 

For Operational Aspects: Mike Compeau, Office of Field Operations, 
(202) 927-0762. 

For Legal Aspects: William G. Rosoff, Office of Regulations and Rul- 
ings, (202-482-7040). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, the United States enacted the North American 
Free Trade Agreement Implementation Act (the Act), Public Law 
103-182, 107 Stat. 2057. Title VI of the Act (107 Stat. 2170) contains 
some 60 provisions pertaining to Customs Modernization that seek to 
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streamline and automate the commercial operations of the U.S. Cus- 
toms Service. Two of these streamlining provisions are section 651 of 
Subtitle C and section 681 of Subtitle D. Section 651 amends section 321 
of the Tariff Act of 1930, as amended (19 U.S.C. 1321), which pertains to 
the administrative exemption of certain articles from duty and taxes to 
avoid disproportionate expense and inconvenience to the Government; 
section 681 of Subtitle D amends the Harmonized Tariff Schedule of the 
United States (HTSUS), at General Note 4 (now General Note 13) and 
at various chapter Notes, to exempt certain other articles from unnec- 
essary “re-entry” procedures as imports. 


ADMINISTRATIVE EXEMPTIONS AND SECTION 651 OF THE ACT 


Prior to passage of the Act, section 321 authorized administrative ex- 
emptions from duty and taxes only up to specific minimal dollar limits 
on articles, such as gifts and personal and household goods, and in cer- 
tain other situations. Although the statutorily-specified dollar amounts 
were adjusted periodically, as recently as 1983, they have not kept pace 
with inflation; the current amounts are not sufficiently high to permit 
the Secretary to meet the statutory goal of limiting expense to the Gov- 
ernment disproportionate to the revenue that is collected. 

Because of this continuing inflation problem and due to substantial 
increases in passenger arrivals and low-value entries, section 321 was 
amended by section 651 of the Act to increase the dollar amounts that 
trigger eligibility for administrative exemptions. But instead of setting 
maximum dollar amounts below which the Secretary was authorized to 
make the exemptions applicable, the amendments set minimum dollar 
amounts and authorize the Secretary to make the exemptions applica- 
ble up to an amount specified by regulation. Also, the exemptions were 
made applicable to the total of duties and taxes. 

The provisions of section 651 also added a new provision to section 
321 to allow Customs to waive collection of duties, fees, and taxes on en- 
tered merchandise where the duty amount is less than $20; however, no 
amendment to the regulations is promulgated at this time. 

The regulations pertaining to administrative exemptions and entry 
procedures applicable to merchandise subject to section 321 are scat- 
tered throughout the Customs Regulations (19 CFR Chapter 1): the 
provision containing the authorization to disregard a difference of less 
than $10 between the duty actually due on an entry and the estimated 
duties deposited is found at § 159.6 (19 CFR 159.6); provisions pertain- 
ing to bona fide gifts are found at §§ 10.152 and 145.32 (19 CFR 10.152 
and 145.32); provisions pertaining to personal or household articles are 
found at §§ 148.51, 148.12 and 148.64 (19 CFR 148.51, 148.12 and 
148.64); provisions pertaining to the $5 administrative exemption for 
all other articles are found at §§ 10.151 and 145.31 (19 CFR 10.151 and 
145.31); and, conditions for the exemptions provided for at §§ 10.151 
and 10.152 are now found at § 10.153 (19 CFR 10.153). Also, § 128.24(d) 
(19 CFR 128.24(d)) refers to low-value shipments (i.e., shipments val- 
ued at $5 or less) and provides that such shipments must be segregated 
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from shipments valued at more than $5 when the special informal entry 
procedures provided for in Part 128 are used. (This provision was in- 
tended to cover articles which could be administratively exempted from 
duties and taxes under section 321(a)(2)(C) (19 U.S.C. 1321(a)(2)(C)) 
(see T.D. 89-53, published in the Federal Register on May 8, 1989 (54 FR 
19561)).) Other provisions relating to administrative exemptions and 
entry requirements are found in Parts 111 (Customs brokers), 141 
(Entry of merchandise), and 143 (Special entry procedures) of the Cus- 
toms Regulations (19 CFR). 


THE HARMONIZED TARIFF SCHEDULE AND SECTION 681 OF THE ACT 

Under present regulations, shipments which leave the U.S. and go 
undelivered to the country of destination (without having left the custo- 
dy of the carrier or foreign customs service) are considered exports and 
must be “re-entered” into the U.S. as imports. Current regulations also 
provide that rail equipment brought into the U.S. from Canada, al- 
though not subject to duty, is subject to entry requirements, and instru- 
ments of international traffic (e.g., containers, rail cars and 
locomotives, truck cabs, and trailers), although exempt from formal 
entry procedures, are subject to certain other procedures. 

Section 681 of the Act amended the Harmonized Tariff Schedule of 
the United States (HTSUS) at General Note 4 (now General Note 13, 
see, Presidential Proclamation 6641, December 15, 1993, published in 
the Federal Register on December 20, 1993 (58 FR 67032, 66867)) to ex- 
empt from entry requirements certain shipments returned as undeliv- 
ered, thereby facilitating their processing. Section 681 also amended 
various HTSUS chapter Notes to eliminate entry requirements for rail 
cars and locomotives on which no duty is owed, pursuant to terms of the 
U.S.-Canada Free-Trade Agreement (see, U.S.-Canada Free-Trade 
Implementation Act of 1988, Public Law 100-449, 102 Stat. 1851, 
19 U.S.C. 2112 note), and to eliminate unnecessary entry procedures re- 
lated to instruments of international traffic by providing for reporting 
requirements and the periodic payment of fees. 

The interim regulations implementing aspects of these various pro- 
visions are found in Parts 10, 123, and 141 of the Customs Regulations 
(19 CFR Parts 10, 123, and 141). 


CusTOMS REGULATIONS AMENDED BY INTERIM REGULATIONS 

To implement the amendments to section 321 of the Tariff Act of 1930 
and provisions of the HTSUS by sections 651 and 681, respectively, of 
the Act, and to clarify the procedures for shipments brought into the 
U.S. by express consignment operators and carriers, on June 13, 1994, 
Customs published interim regulations in the Federal Register as T.D. 
94-51 (59 FR 30289). These interim regulations provided for a 30-day 
comment period and an effective date of 45 days after publication, un- 
less comments received demonstrated that there was good cause for not 
making the regulations effective on an interim basis. No comments re- 
ceived by Customs established such good cause. The published effective 
date of the interim regulations—July 28, 1994—-subsequently became 
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the subject of litigation, when, on July 25, 1994, the National Customs 
Brokers and Forwarders Association of America, Inc., filed a motion 
with the United States Court of International Trade (CIT) seeking to 
enjoin the implementation of the interim regulations, and were granted 
a temporary restraining order (TRO). Accordingly, on July 28, 1994, 
Customs published another document in the Federal Register as T.D. 
94-61 (59 FR 38548) giving notice that the TRO had been issued and 
that the effective date of the regulations was delayed. A hearing was 
held on August 9, 1994, and on August 16, 1994, the Court issued a deci- 
sion in National Customs Brokers & Forwarders Ass’n of America, Inc., 
v. U.S.,18CIT___, 861 FSupp. 121 (CIT 1994), which denied the plain- 
tiffs motion for a preliminary injunction, revoked the temporary re- 
straining order, and dismissed the case. The interim rules subsequently 
became effective on August 23, 1994, when T.D. 94-71 (59 FR 43283) 
was published in the Federal Register. 

The interim regulations amended or revised twenty-one sections of 
the Customs Regulations that are scattered over ten Parts of the Code of 
Federal Regulations (19 CFR) to conform them to the statutory changes 
made by the above mentioned amendments, and solicited comments 
concerning these changes. The sections affected by the interim rule 
were §§ 10.151, 10.152, 10.153, 101.1, 111.8, 123.12, 128.21, 128.23, 
128.24, 128.25, 128.26, 141.4, 143.21, 143.23, 143.26, 145.31, 145.32, 
148.12, 148.51, 148.64, and 159.6 (19 CFR 10.151, 10.152, 10.153, 101.1, 
111.3, 123.12, 128.21, 128.23, 128.24, 128.25, 128.26, 141.4, 143.21, 
143.23, 143.26, 145.31, 145.32, 148.12, 148.51, 148.64, and 159.6). 

Eighteen comments were received, which raised five areas of concern. 
The comments received and Customs responses to them are set forth 
below. 


DISCUSSION OF COMMENTS 

Comments were received from Customs broker organizations (six), 
express consignment companies or organizations (five), groups repre- 
senting other types of carriers (three), a Port Authority (one), a group 
representing the recording industry (one), the Joint Industry Group 
(one), and a Customs office (one). The comments raised five areas of 
concern involving: (1) whether the interim regulations codified existing 
practices; (2) exempt merchandise under §§ 10.151 and 10.152; (3) unli- 
censed transactions under § 111.3; (4) procedures for express consign- 
ments under §§ 128.21, 128.23, and 128.24; and (5) entry requirements 
under §§ 141.4, 143.23, 143.26, and 145.31 and those pertaining to un- 
deliverable shipments and international traffic. We address each of 
these concerns seriatim. 


IN GENERAL 
Comment: 

Five commenters stated that the interim regulations should not be 
implemented or that there should be a longer comment period before 
implementation. Six commenters called for the immediate imple- 
mentation of the interim regulations. 
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Customs Response: 


The issue of implementing interim regulations was addressed by the 
Court of International Trade (CIT) in National Customs Brokers & 
Forwarders Ass’n of America, Inc., v. U.S., 18 CIT ____, 861 FSupp. 121 
(CIT 1994) (National Customs Brokers), wherein, the court found that 
Customs acted lawfully in promulgating interim regulations which af- 
fect certain administrative exemptions. Further, Customs feels that ad- 
equate time for commenting and analysis of those comments has been 
provided. 


Comment: 


Two commenters stated that Customs had not considered the reve- 
nue effects of implementing the new administrative exemption levels. 


Customs Response: 


Given that the Customs Modernization provisions of the Act declare 
the will and the objectives of Congress and the President to modernize 
Customs laws, Customs is not required to make such a consideration be- 
cause, by its act of amending section 321, Congress indicated its policy 
determination with respect to cost-to-benefit analysis of expense and 
inconvenience versus revenue raised with regard to the entry of exempt 
low-value shipments. See, the legislative history of section 651, 
H.R.Rep.No. 361, 103rd Cong., 1st Sess., pt. 1, 145 (1993) and S.Rep.No. 
189, 103rd Cong., 1st Sess. 93 (1993), and the discussion of this issue by 
the court in its decision in National Customs Brokers, cited above. 


Comment: 


One commenter expressed concern that the interim regulations ap- 
pear to associate the privileges in 19 U.S.C. 1321 only with express con- 
signment processing. The commenter stated that since a carrier is not 
listed among the parties authorized to make entry of shipments valued 
at $200 or less, a carrier may not be authorized to make entry, even 
though the carrier holds the air waybill document/data. The comment- 
er “strongly recommends” that the interim regulations be amended to 
clarify that for these entries the carrier may present the air waybill or 
bill of lading on behalf of the owner or consignee. 


Customs Response: 


The commenter’s concern is ill-founded. A carrier is a nominal con- 
signee and, therefore, is entitled to the privileges provided under the in- 
terim regulations for shipments valued $200 or less. Regarding the 
initial concern that the interim regulations associate the privileges in 
§ 1321 only with express consignment processing, this is exactly what 
the interim regulations do not do; they apply the same rules across the 
board, as much as is possible, so that now the privileges under the 
amended statute are extended generally and a “level playing field” re- 
sults (i.e., see the amendments to §§ 143.21, 143.23, and 143.26, as well 
as those to parts 145 and 148). Accordingly, no change to the amend- 
ments is made based on this comment. 
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Comment: 


A commenter suggested the total elimination of Part 128, because 
such regulations are superfluous and duplicative of existing provisions. 
The commenter stated that Part 128 covers “express consignments” 
but does not define the term. Therefore, the commenter suggested that 
either Part 128 be eliminated totally or it be amended to cover all con- 
signments and all carriers. If it is decided to retain part 128, the com- 
menter suggested that §§ 143.26 and 145.31, as well as other “interim” 
regulations “designed to accommodate the ‘express’ industry” be redes- 
ignated in Part 128. 


Customs Response: 


Initially, we note that it would be inconsistent with Public Law 
103-182, which took special notice of the express consignment industry 
(see section 681 and H.R. Rep. No. 361, 103rd Cong., 1st Sess. pt. 1, 
154-155 (1993)), for Custom to now eliminate that part of the Custom 
Regulations pertaining to that industry. As for the contention that Part 
128 does not define “express consignments”, the definition of “express 
consignment operator or carrier” in § 128.1(a) contains the following 
elements: that such businesses offer their special express service to the 
public under an advertised, reliable timely delivery on a door-to-door 
basis; and, that they operate in any mode or intermodally by moving 
cargo under closely integrated administrative control. Regarding the 
propriety of having a separate Part 128 to regulate just the express in- 
dustry, Customs has a long history of facilitating trade by addressing 
the specific needs of groups or industries which have transactions with 
Customs. That is why other identifiable groups, such as vessel carriers 
(Part 4), air carriers (Part 122), land carriers (Part 123), warehouses 
(Parts 19 and 144), and foreign trade zones (Part 146) have regulations 
applicable to their businesses located in easily identifiable Parts of the 
Customs Regulations. Accordingly, no change to the amendments is 
made based on this comment. 


Comment: 


A commenter cited Customs information-gathering and automation 
efforts and then argued that in the Interim Regulations Customs is in- 
forming the public that, for a “majority of importations, those entered 
on informal Customs entries,” Customs does not need the information 
which it had said it needed when it implemented these automation 
efforts. 


Customs Response: 


The only change from the manifest requirements for express con- 
signment shipments under Part 128 is that the HTSUS (Harmonized 
Tariff Schedule of the United States) number is not required for ship- 
ments valued at $200 or less (i.e., no¢ for all informal entries). Customs 
believes that this change does not affect a “majority of importations.” 
Accordingly, no change to the amendments is made based on this 
comment. 
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Comment: 


A commenter stated that Customs should perform periodic inspec- 
tions of all goods, including shipments valued at $200 or less. 


Customs Response: 


Customs fully agrees with this comment and, in fact, does perform ex- 
aminations of shipments valued at less than $200. These examinations 
are typically performed under structured programs such as statistically 
valid compliance measurements, random examinations, and targeted 
examinations. 


Comment: 


One commenter stated that the regulations would allow unfettered 
entry according to unchallenged declarations of entry. Another com- 
menter questioned how the FDA will enforce its statutes and regula- 
tions if Customs has no idea whether a package falls within FDA 
jurisdiction. This same commenter also questioned how Customs will 
enforce visa requirements for apparel and intellectual property rights, 
arguing that the Interim Regulations make no mention of how this will 
be done. 


Customs Response: 


Customs disagrees with this statement. One of the concepts that per- 
meates the Customs Modernization provisions is that an “importer of 
record” is held to a standard of “reasonable care” in discharging entry 
and related activities. This standard, coupled with the fact that Cus- 
toms has every authority to challenge the contents of any documenta- 
tion or data submitted, including value, presented for shipments 
entering the United States, enables Customs to rely on the specific de- 
scription provided to determine whether a shipment is subject to anoth- 
er agency’s requirements. However, because the “reasonable care” 
standard was not made express in the interim regulations, specifically 
at § 143.26, language providing for this standard is added, under the au- 
thority of 19 U.S.C. 1498(b). 

In addition, it is Customs opinion that visa requirements will be en- 
forced because merchandise for which there are visa requirements is 
encompassed by the provisions of § 10.153(g) (merchandise of a class or 
kind provided for in any absolute or tariff-rate quota), or, in the case of 
express shipments, by the provisions of § 128.24(a) (merchandise which 
is subject to quota or other quantitative restraints). Therefore, mer- 
chandise subject to visa does not qualify for duty-free treatment under 
the provisions of § 10.151. Accordingly, no change to the amendments is 
made based on this comment. 


Comment: 


Acommenter stated that Customs would virtually eliminate any pos- 
sibility for detection of contraband shipments through subsequent re- 
view of importation documents. 
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Customs Response: 


Customs disagrees with this statement. Customs routinely performs 
port audits of manifest information, including low-value shipments. In 
addition, Customs can examine these shipments prior to release. (See 
also the response below to a similar comment under the heading “Ex- 
press consignment procedures under §§ 128.21, 128.23, and 128.24”.) 


EXEMPT MERCHANDISE UNDER §§ 10.151 AND 10.152 
Comment: 


One commenter contended that the preparation of an entry should 
not be required for any shipment valued at $200 or less. Two other com- 
menters contended that shipments under 19 U.S.C. 1321 are exempt 
from entry as well as duty. These commenters also referred to what they 
believe to be favorable treatment for mail shipments. 


Customs Response: 


Customs does not agree with these comments. These issues were 
clearly addressed in the BACKGROUND portion of T.D. 94-51 (the Fed- 
eral Register document which amended the Customs Regulations on an 
interim basis (59 FR 30289)) (see also National Customs Brokers, which 
upholds Custom position in this regard). It is Customs position that the 
former § 10.151 did not exempt merchandise covered by it from entry; it 
exempted such merchandise from formal entry under 19 U.S.C. 1484. 


T.D. 94-51 clearly explains this. Regarding mail entries, § 145.31 pro- 
vides that the district director does not need to prepare an entry as pro- 
vided for in § 145.12. This is not a change from the previous provision, 
except that a reference to § 145.12 was added to make it clear that what 
is meant is that Customs officers need not prepare an entry for the 
covered shipment. Accordingly, no change to the amendments is 
warranted. 


Comment: 


One commenter questioned Customs ability to determine if an im- 
porter has multiple shipments of low-value merchandise arriving on 


one day because an importer can use various couriers, carriers and the 
mail. 


Customs Response: 


Customs disagrees that it would be unable to determine if an import- 
er has multiple shipments. Customs performs post audits of manifests 
for both couriers and other carriers and it would be possible to identify 
violators through these procedures or simply through manifest re- 
views. Importers using the mail have no control over postal routing and 
a pattern of repeated shipments of low-value merchandise would be de- 
tected by Customs personnel responsible for processing the packages. 


Comment: 


One commenter proposed that an invoice be attached to each mani- 
fest to verify the low value of shipments. 
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Customs Response: 

Customs disagrees with this proposal. Although Customs has the au- 
thority to require supporting documentation for any shipment, we feel 
that it would place an excessive burden on the trade community to re- 
quire such documentation which, in the preponderance of cases, would 
simply duplicate information already provided. Accordingly, no change 
to the amendments is made based on this comment. 

Comment: 


One commenter proposed that Customs maintain the status quo for 
shipments with a declared value of $100 or more. 
Customs Response: 

Customs feels that this is not an option. Customs also notes that the 
amount set by 19 U.S.C. § 1321(a)(2)(C) is a “floor” amount of $200. 
Comment: 

One commenter suggested that the $100 ceiling for gifts in § 10.152 
be changed to $200, consistent with the $200 ceiling for importations by 
one person on one day in § 10.151. 

Customs Response: 

The dollar amounts currently provided in §§ 10.151 and 10.152 are 
the “floor” amounts established by Congress when it amended 19 U.S.C. 
1321. Although the Secretary of the Treasury is authorized to prescribe 


exceptions to any exemption provided for under section 321, changing a 
provision to provide for amounts greater than the floor amounts estab- 
lished requires an analysis of the expense and inconvenience to the Gov- 
ernment compared to the revenue that would otherwise be collected. 
See, 19 U.S.C. 1321(b). When such an analysis is undertaken, this com- 
ment will be reconsidered. At this time, however, no change to § 10.152 
can be made. 


UNLICENSED TRANSACTIONS UNDER § 111.3 
Comment: 


A commenter stated that although it does not challenge the decision 
as to the type of entry method which may be used for shipments under 
19 U.S.C. 1321, it does challenge Customs taking of the authority to de- 
cide who will make such entries by the addition of § 111.3(e) to the Cus- 
toms Regulations. The commenter also cited 19 U.S.C. 1641(b)(6) under 
which any person who intentionally transacts Customs business, other 
than on behalf of that person (i.e., a person conducting Customs busi- 
ness for his or her own behalf), is liable to a $10,000 penalty. The com- 
menter noted that, notwithstanding the above provisions, the Interim 
Regulations provide that shipments of $200 or less may be made by the 
owner, purchaser, or consignee of the shipment. The commenter argued 
that a consignee filing such an entry is clearly conducting Customs 
business other than on its own behalf and concluded that in this case the 
entry documents must be filed by the persons with the right to make 
entry under 19 U.S.C. 1484. Three other commenters challenged the 
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provisions of § 143.26 which allow a consignee to make entry on ship- 
ments valued at $200 or less. 

Regarding the amendment to § 111.3(e), another commenter noted 
that an importer is already allowed to make entry for his/her own ac- 
count without being a Customs broker, and that Customs has issued 
instructions and messages showing concern about adequately enforc- 
ing cargo selectivity processing and protecting the revenue in regard to 
informal entries. The commenter further stated that extending the 
right to file informal entries to parties other than the actual importer or 
a licensed broker may compound existing problems. Also, the com- 
menter asked what the power of attorney requirements would be for the 
party presenting an informal entry. 

Another commenter noted the amendment to “Customs business” in 
19 U.S.C. 1641(a)(2) made by Public Law 103-182 and noted that this 
indicates that the intent of Congress in promulgating the Customs 
Modernization provisions of the Act was to further restrict the amount 


and type of Customs business that could be performed by unlicensed 
parties. 


Customs Response: 


In National Customs Brokers, the Court addressed these very conten- 
tions and concluded that “* * * sections 1498 and 1484 support the con- 
clusion that Customs has acted lawfully in promulgating regulations 


for the declaration and entry of exempt merchandise * * *.” 

Concerning power of attorney requirements, a power of attorney 
continues to be required in each instance in which a Customs broker is 
designated by the owner, purchaser, or consignee. The change effected 
by the Interim Regulations in this regard is that now, for shipments en- 
titled to the privileges in 19 U.S.C. 1321, the consignee may make entry 
(see § 143.26(b)). Since the consignee in this situation makes such an 
entry in its own right, no Customs power of attorney (see 19 CFR 141.34 
et seq.) is required in this situation. Accordingly, no change to the 
amendments is made based on these comments. 


Comment: 


Arguing that Customs has historically required the person making 
entry not only to be knowledgeable about and accountable for the facts 
relating to an importation but also to submit documentation to sub- 
stantiate that knowledge, a commenter stated that its reading of 
§ 143.26, combined with the changes to Part 128, indicates that “ex- 
press” entities (and their licensed brokers) may enter all shipments 
each individually valued at not over $1250 by merely submitting an 
“entity” manifest setting forth the freight bill number and a value not 
over $1250. 


Customs Response: 


Regarding the “right to make entry” issues, as stated above, these is- 
sues were clearly addressed by the CIT’s decision in National Customs 
Brokers. Regarding the treatment of shipments carried by express con- 
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signment operators or carriers, the Interim Regulations are very clear 
in creating a 3-tiered approach (shipments valued at $200 or less and 
otherwise qualifying may be entered informally, as provided for in 
19 U.S.C. 1498 and § 128.24, and are entitled to the privileges in 19 
U.S.C. 1321; shipments valued from $200 to $1250 may be entered in- 
formally, as provided for in 19 U.S.C. 1498 and § 128.24; and all other 
shipments must be entered under the formal entry procedures). If the 
commenter is questioning the use of “in-house” brokers by couriers, we 
note that this issue has been extensively dealt with by the Courts (Na- 
tional Customs Brokers v. U.S., 13 CIT 803, 723 FSupp. 1511 (1989); 
National Customs Brokers & Forwarders Ass’n of America v. U.S., 14 
CIT 108, 731 FSupp. 1076 (1990); J.FK. Customs Brokers Ass’n Inc. v. 
U.S., 745 FSupp. 113 (E.D.N-Y. 1990)). 


EXPRESS CONSIGNMENT PROCEDURES 
UNDER §§ 128.21, 128.23, AND 128.24 
Comment: 


One commenter suggested that the manifest requirements in 
§ 128.21 be modified to require a description (of the imported merchan- 
dise) detailed enough so that the HTSUS classification applicable to the 
shipment can be determined from the description. 

Another commenter stated that § 128.24(e) permits release of ship- 
ments valued at less than $200 without the requirement for an HTSUS 
number and § 128.24(d) exempts such shipments from the filing of an 
entry summary. 

While two commenters supported not having a HTSUS number re- 
quirement, two other commenters stated that HTSUS numbers should 
be required for section 321 releases. 

Those opposed to not requiring HTSUS numbers questioned if Cus- 
toms would be able to enforce other government agency requirements, 
visa requirements, or Intellectual Property Rights (IPR) issues. 
Customs Response: 


The requirement for a specific description of entered merchandise, as 
provided in the Interim Regulations, was contained in the previous pro- 
vision (19 CFR 128.21(a)(4)). The only change from the previous provi- 
sion is that, consistent with the amendment to 19 U.S.C. 1321(a)(2)(C), 
no entry summary or estimated duties are required and tariff classifica- 
tion information is not required for shipments qualifying for 19 U.S.C. 
1321 treatment. In addition, Customs, under 19 CFR 143.22, has the 
option of requiring a formal entry for any shipment for which there are 
questions regarding admissibility, enforcement or revenue. 

Regarding a requirement for HTSUS numbers on low-value entries, 
Customs does not feel that there is sufficient reason to require such 
merchandise identification when other required manifest information 
is adequate to enforce these provisions. Customs believes that the re- 
quirements to provide shipper/consignee information and a specific 
description, along with the country of origin and value of the merchan- 
dise, provide adequate information to meet Customs enforcement re- 
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sponsibilities on low-value shipments. Accordingly, no change to the 
amendments is made based on this comment. 


Comment: 


A commenter suggested that the requirement in § 128.21(a)(4)(i) for 
the HTSUS number on the manifest if the merchandise is required to be 
formally entered is redundant since the HTSUS number is provided via 
the CF 3461 or CF 7501 and the transmission of that data via the Auto- 
mated Broker Interface (ABI). 


Customs Response: 


The requirement has been in effect since express regulations were 
originally published. As this item is not directly related to the amend- 
ments made by sections 651 and 681 and was not included in the interim 
regulations, Customs does not support including the proposal in the fi- 
nal rule because there has not been a comprehensive analysis per- 
formed at this time. Accordingly, no change to the amendments is made 
based on this comment. 


Comment: 


One commenter stated that “express” entities may enter shipments 
valued at less than $1,250 by merely submitting a manifest setting forth 
the freight bill number and the value. 


Customs Response: 


We are unaware of any regulations which state this. Requirements 
for entry of express shipments valued between $200 and $1,250 are set 
forth in § 128.24; however, the information required goes far beyond a 
bill number and value. The requirements for release of shipments val- 
ued under $200 are defined in § 143.23 and also require more than a bill 
number and value information. 


Comment: 


One commenter stated that it appears that shipments of any value 
may be entered via a manifest report. 


Customs Response: 


The commenter did not cite any regulation or other basis for this 
comment. We are unaware of any regulation which would permit this. 
Comment: 

A commenter requested removal or authorization of a waiver of the 
requirement in § 128.23 that entry numbers be furnished in a Customs- 
approved bar code format. Another commenter argued that transmis- 
sion in a bar-coded format is “operationally impossible.” 


Customs Response: 


The requirement has been in effect since express consignment regu- 
lations were originally published. As this item was not directly related 
to the amendments made by sections 651 and 681 and was not included 
in the interim regulations, Customs does not support including the pro- 
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posal in the final rule because there has not been a comprehensive anal- 
ysis performed at this time. Accordingly, no change to the amendments 
is made based on this comment. 


Comment: 


Four commenters suggested that § 128.23(b)(1) should require 
express consignment entities utilizing the procedures in part 128 to 
comply with the applicable Automated Commercial System (ACS) re- 
quirements. 


Customs Response: 


Customs disagrees with this proposal, and believes that such a change 
to the regulations would actually serve to confuse the applicability of 
ACS requirements. Insertion of the word “applicable” would create 
confusion by inferring that the use of automated procedures is discre- 
tionary. Accordingly, no change to the amendments is made based on 
this comment. 

Comment: 


One commenter asked that § 128.24(e) be clarified so that it is clear 
that the requirement for segregation of shipments valued at $200 or less 
from those valued at more than $200 when an advance manifest is used 
refers to segregation on the manifest. 

Customs Response: 


We agree with this proposal. There was never any intent that actual 


shipments of low-value merchandise be physically segregated from oth- 
er shipments. We feel this can be resolved by rewording the pertinent 
sentence to read “such shipments must be segregated on the manifest 
aaa 4 


ENTRY REQUIREMENTS UNDER §§ 141.4, 143.23, 143.26, AND 145.31, AND 
THOSE PERTAINING TO UNDELIVERABLE SHIPMENTS AND INTERNATIONAL 
TRAFFIC 

Comment: 


A commenter stated that § 141.4(c) provides for exemption from 
entry for undeliverable articles under HTSUS General Note 13(e), sub- 
ject to certain conditions. One of these conditions requires that the per- 
son claiming the exemption must submit a certification that the 
merchandise was intended to be exported to a foreign country. However, 
T.D. 55091(4), 95 Treas.Dec. 145 (1960), allows for the return of mer- 
chandise that was erroneously shipped to a foreign country. Thus, the 
commenter suggested that merchandise erroneously shipped to a for- 
eign country should be exempt from entry under HTSUS General Note 
13(e)—since these types of shipments were not intended to be ex- 
ported—and that § 141.4(c) should so provide. 


Customs Response: 


Customs does not agree with this suggestion. Two separate concepts 
are apparently being confused here: goods erroneously shipped that 
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may be administratively treated as nonexports/nonimports, and goods 
undeliverable abroad that, pursuant to statute, are required to be ex- 
ported to be exempt from entry. As stated by the commenter, § 141.4(c) 
provides for the entry exemption statutorily available under General 
Note 13(e), which was amended by section 681 of the Act to provide, in 
part, that goods undeliverable abroad must have been exported in the 
first instance. Exportation is defined at § 101.1(k) of the Customs Regu- 
lations (19 CFR 101.1(k)) in terms of intent to unite goods to the mass of 
things belonging to some foreign country. Thus, an intent to export do- 
mestic goods to some foreign country must be present before the entry 
exemption available can be considered applicable. Under the provisions 
of T.D. 55091(4), however, merchandise that was erroneously shipped is 
administratively treated as if it was never exported, because there was 
no intent to export the goods, i.e., to unite the goods to the mass of things 
belonging to a foreign country, in the first instance. While this may 
seem like a case of semantics, the concepts embrace different scenarios: 
the latter situation addressed in the T.D. is much narrower than the cir- 
cumstances required to be met by the entry exemption available under 
General Note 13(e). To the extent that the commenter believes that the 
T.D. may be inconsistent with the provisions of § 141.4(c), it is encour- 
aged to write in, under the provisions of Part 177 of the Customs Regu- 
lations, for a clarification of the T.D., but Customs does not see any 
apparent contradiction between these two exemption provisions. 
Accordingly, no change to the amendments is made based on this 
comment. 


Comment: 


A commenter stated that Customs should clarify that the merchan- 
dise involved cannot leave the custody of either the carrier or the foreign 
Customs service. 


Customs Response: 


It seems obvious that the statutory requirement does not require the 
merchandise to be in the custody of both the carrier and the foreign Cus- 
toms service. 


Comment: 


A commenter argued that the Interim Regulations are inconsistent 
with an agreement reached between Customs and a railroad associa- 
tion, which provides that the importer (required to make the certifica- 
tion regarding age of the car under HTSUS subheading 9905.86.05 or 
the certification regarding the exportation within 1 year from the date 
of importation under HTSUS subheading 9905.86.10) should not have 
to make the certification; the requirement should be met by a certified 
list from the Association, with information regarding the cars. 


Customs Response: 


In general, Customs must have a mechanism in place to “ensure” that 
rail cars and locomotives entering the U.S. are not subject to duties or 
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taxes. The current interim regulation gives U.S. Customs the authority 
to establish evidentiary requirements. 

With regard to bonding requirements, Customs is unaware of any 
other method to insure the performance of the obligations set forth in 
the regulations (other than a bond). Since there is a statutory require- 
ment, compliance with which is guaranteed by a bond, and since the leg- 
islative history specifically authorized the requiring of such a bond (see 
the BACKGROUND to the Interim Regulations, under Other Exemp- 
tions from Entry), we see no alternative to requiring such a bond. 

However, the commenter requested Customs to accept the railroad 
association’s certification of eligibility for importation under HTSUS 
subheading 9905.86.05 instead of having the certification of particular 
railroads actually importing the cars; that the association should guar- 
antee the accuracy of that certification and the fact that any car so im- 
ported would be timely exported. If the railroad association would be 
willing to post a bond that made it, rather than the actual importing 
railroad, responsible for any default of those two commitments and the 
association would further agree not to raise as a defense to an action the 
fact that it was not the importing railroad, then Customs would draft 
the appropriate bond language and seek to obtain the formal commit- 
ment of the Department of the Treasury that the Customs Service may 
accept such a bond from the association for the activity specified. Ac- 
cordingly, no change to the regulations is made at this time. 
Comment: 


Three comments—all from express companies—suggested that Cus- 
toms should clarify that requiring documents under § 141.4(c)(2) to 
support claims for exemption from entry for undeliverable articles 
should not be done on a routine basis. 

Customs Response: 

We disagree with this proposal. The express companies deal primari- 
ly with small, low-value shipments. HTSUS General Note 13(e), howev- 
er, applies to all shipments. There are no restrictions upon mode of 
transport, value, country of origin, quota merchandise, or other agency 
requirements. Customs could conceivably receive claims for importa- 
tion without entry on shipments of unlimited quantities or value. We 
oppose inclusion of any language which could be interpreted as limiting 
Customs authority to require supporting documentation. Accordingly, 
no change to the amendments is made based on this comment. 
Comment: 


Four commenters contended that the documentation needed to enter 
ashipment valued at $200 or less, provided for in § 143.23(j), which does 
not include “shipping weight,” should be consistent with the documen- 
tation required to be on manifests submitted by express carriers under 
§ 128.21(a)(6), which does include “shipping weight.” 

Customs Response: 


We agree with this proposal. Because the weight of a shipment can 
provide valuable enforcement or compliance information, we feel that 
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“Weight” should be included in the list of required information under 
§ 143.23. 


Comment: 


Four commenters proposed either to eliminate language from 
§ 143.23(j) which refers to informal entries for shipments valued at less 
than $200, or provide statements which essentially assert that an entry 
is not required for these shipments. 


Customs Response: 


Customs disagrees with the underlying premise of these commenters, 
i.e., that such low-value shipments are exempt from entry require- 
ments. As stated in the ‘BACKGROUND?’ portion of T.D. 94-51, the in- 
terim regulations amended Part 143 to clarify the procedures for 
entries of shipments, including shipments which may be entered under 
the procedures provided for by regulation. Only merchandise specifi- 
cally exempt from entry, i.e., so-called intangibles, under General Note 
13, is exempt from all forms of entry. By adding paragraph (j) to 
§ 143.23, Customs was clarifying the entry requirements that have al- 
ways been applicable to low-value shipments. Thus, this amendment to 
§ 143.23 did not constitute a change from current practice. 

Regarding the propriety of promulgating such regulations, the com- 
menter is advised to see the Court’s decision in National Customs Bro- 
kers, which, in responding to the issue of whether merchandise 
authorized to be exempt, under section 321 of the Tariff Act of 1930, 
must be entered, reiterated that the Secretary is empowered to promul- 
gate regulations with respect to entry of low-value exempt merchandise 
pursuant to 19 U.S.C. 1498(b) (also citing 19 U.S.C. 1484). Accordingly, 
no change to the amendments is made based on this comment. 


Comment: 

One commenter stated that, operationally, a hard copy air waybill 
must be submitted, even though the required information can be sub- 
mitted through AMS. 

Customs Response: 

Customs notes that the reference to “manifest” in § 143.23 includes 
electronic manifests. 
Comment: 

One commenter indicated that couriers do not have to tell Customs 
what imported goods actually are. 
Customs Response: 

This is an incorrect statement. Sections 143.23 and 128.21(a) very 
clearly state that a specific description of the merchandise is required. 
Comment: 

One commenter proposed that Customs should require the import- 


er’s identification number and the manufacturer’s identification num- 
ber for low-value shipments. 
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Customs Response: 

Customs disagrees with the proposal to require ID numbers. Customs 
believes that it can adequately fulfill its enforcement needs for low-val- 
ue shipments based on the shipper and consignee information required 
in §§ 143.23 and 128.21(a). Accordingly, no change to the amendments 
is made based on this comment. 


Comment: 


Another commenter stated that Customs would be unable to enforce 
embargoes because the courier does not have to furnish Customs and 
their computer with the country of origin. 


Customs Response: 


Sections 143.23 and 128.21(a) clearly state that the onittes of origin 
of the merchandise is required information for release of merchandise 
under section 321 provisions. 


Comment: 


A commenter suggested that §§ 143.26 and 145.31 be incorporated 
into Part 128 of the CFR. 


Customs Response: 

Customs disagrees with this proposal. Section 143.26 applies to all 
shipments which qualify for administrative exemptions, regardless of 
whether the shipment is express. Section 145.31 deals with shipments 


in the mail and is not applicable to express shipments. Accordingly, no 
change to these sections is made based on this comment. 


Comment: 


One commenter suggested that §§ 143.26 and 145.31 should be re- 
vised to state that the consignee, other than the owner or purchaser, 
must show direct interest in, and a relationship to, an importation suffi- 
cient to meet basic custom entry requirements. 


Customs Response: 


Customs disagrees with this suggestion. The suggestion is confusing 
in that a consignee, by its very nature, must have an interest in and a 
relationship to the importation. Accordingly, no change to these sec- 
tions is made based on this comment. 


Comment: 


Two commenters stated that mail importations are exempt from 
entry under § 145.31. 


Customs Response: 

Customs believes that it is made clear in the revised § 10.151 that the 
provisions included in § 145.31 constitute an entry under informal 
entry procedures. Information needed for release of mail shipments un- 
der administrative exemptions is supplied in documentation accompa- 
nying the mail package. This accompanying documentation is the 
“other document filed as the entry” required by § 10.151. 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 17, APRIL 26, 1995 


CONCLUSION 


As no material issues were raised in the comments that are not ade- 
quately addressed by existing regulations or by relevant judicial deci- 
sions, Customs has decided to finalize the amendments as proposed, 
with the minor editorial changes to §§ 128.24(e), 143.23, and 143.26 dis- 
cussed above. Also, conforming amendments to §§ 10.151, Part 178, 
and the general authority citations to Parts 10, 101, 123, and 159 are 
made as follows: § 10.151 is revised to add oral declarations to the forms 
of evidence showing the fair retail value of imported merchandise; Part 
178 is amended to indicate the OMB-assigned control numbers for the 
information collections contained at §§ 128.21, 128.23, 128.24, 141.4, 
and 143.23; at Part 10, the reference to 19 U.S.C. 1202 is revised to adda 
parenthetical reference to General Note 20 of the Harmonized Tariff 
Schedule of the United States (HTSUS); at Part 101, the parenthetical 
HTSUS reference is revised to include a reference to General Note 20; 
at Part 123, section 1433 is added to the citations for title 19—it was in- 
advertently left out of the Interim Regulation text; and, at Part 159, sec- 
tion 1504 is added to the citations for title 19—it also was inadvertently 
left out of the Interim Regulation text. 


THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 


Based on the supplementary information set forth above and because 
the amendments contained in this document reflect existing statutory 
requirements or merely implement interpretations and policies that 
are already in effect under interim regulations, pursuant to the provi- 
sions of the Regulatory Flexibility Act, 5 U.S.C. 601 et seq., it is certified 
that the regulations will not have a significant economic impact on a 
substantial number of small entities. Accordingly, the regulations are 
not subject to the regulatory analysis or other requirements of 5 U.S.C. 
603 and 604. This document does not meet the criteria for a “significant 
regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collections of information in these final regulations, contained in 
§§ 128.21, 128.23, 128.24, 141.4, and 143.23, were previously reviewed 
and approved by the Office of Management and Budget (OMB) in accor- 
dance with the requirements of the Paperwork Reduction Act of 1980 
(44 U.S.C. 3507) under control numbers 1515-0069 (§§ 128.21, 128.23 
and 128.24) and 1515-0065 (§§ 141.4 and 143.23). The estimated aver- 
age annual burden associated with this collection is .24 hours per re- 
spondent or recordkeeper. Comments concerning the accuracy of this 
burden estimate and suggestions for reducing this burden should be di- 
rected to the U.S. Customs Service, Paperwork Management Branch, 
Room 6316, 1301 Constitution Avenue, N.W., Washington, DC 20229, 
or the Office of Management and Budget, Attention: Desk Officer for 
the Department of the Treasury, Office of Information and Regulatory 
Affairs, Washington, DC 20503. 
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Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements, Value content. 
19 CFR Part 101 

Customs duties and inspection, Imports, Reporting and recordkeep- 
ing requirements, Shipments. 
19 CFR Part 111 

Administrative practice and procedure, Brokers, Customs duties 
and inspection, Imports, Licensing, Reporting and recordkeeping 
requirements. 
19 CFR Part 123 


Administrative practice and procedure, Canada, Customs duties and 
inspection, Imports, International traffic, Railroads, Reporting and re- 
cordkeeping requirements, Trade agreements (US-Canada Free Trade 
Agreement). 

19 CFR Part 128 

Customs duties and inspection, Entry, Express Consignments, Im- 
ports, Manifests. 
19 CFR Part 141 

Customs duties and inspection, Entry, Invoices, Powers of attorney, 
Reporting and recordkeeping requirements. 

19 CFR Part 143 

Automated broker interface, Customs duties and inspection, Elec- 
tronic entry filing, Entry, Imports, Invoice requirements. 
19 CFR Part 145 

Customs duties and inspection, Imports, Mail, Postal service, Report- 
ing and recordkeeping requirements. 
19 CFR Part 148 

Customs duties and inspection, Declarations, Reporting and record- 
keeping requirements, Taxes, Trade agreements. 
19 CFR Part 159 

Computer technology, Customs duties and inspection, Entry, Im- 
ports, Value content. 
19 CFR Part 178 


Administrative practice and procedure, Exports, Imports, Reporting 
and recordkeeping requirements. 
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AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, the interim rule amending Title 19, 
Chapter I, parts 10, 101, 111, 123, 128, 141, 143, 145, 148, 159, and 178 
of the Customs Regulations (19 CFR parts 10, 101, 111, 123, 128, 141, 
143, 145, 148, 159, and 178), which were published at 59 FR 
30289-30296 on June 13, 1994 (T.D. 94-51), is adopted as a final rule 
with the following changes: 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for Part 10 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624; 


* * * * * * * 


2. In § 10.151, the words “, an oral declaration,” are added following 
the words “as evidenced by the” in the first sentence. 


PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 is revised to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 


monized Tariff Schedule of the United States (HTSUS)), 1623, 1624. 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 


1. The general authority citation for Part 123 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1624; 
* * 


* * * * * 


PART 128—EXPRESS CONSIGNMENTS 
1. The authority citation for part 128 continues to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 


Schedule of the United States (HTSUS)), 1321, 1484, 1498, 1551, 1555, 
1556, 1565, 1624. 


2. In § 128.24, the second sentence in paragraph (e) is amended by ad- 
ding the words “on the manifest” following the words “Such shipments 
must be segregated”. 

PART 1483—SPECIAL ENTRY PROCEDURES 

1. The authority for part 143 continues to read as follows: 

Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 


2. In § 143.23, paragraph (j)(5) is amended by removing the word 
“and”; paragraph (j)(6) is redesignated paragraph (j)(7); and by adding 
a new paragraph (j)(6) to read as follows: 
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§ 143.23 Form of entry. 
* * * 
j) * * * 


(6) Shipping weight; and 
* * * 


* * * * 
3. In § 143.26, paragraphs (a) and (b) are each amended by adding the 
words “, using reasonable care,” after the words “may be entered”. 
PART 159—LIQUIDATION OF DUTIES 
1. The authority citation for Part 159 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1500, 1504, 1624. Subpart C also issued under 


31 U.S.C. 5151. Additional authority and statutes interpreted or applied 
are cited in the text or following the sections affected. 


PART 178—APPROVAL OF INFORMATION 
COLLECTION REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by adding, in appropriate numerical or- 
der according to the section number under the column indicated, the 
following information to read as follows: 





19 CFR 


OMB 
Section Description 


Control No. 

§ 128.21 Specific description of merchandise. 1515-0069 

§ 128.23 Requirement of submission of Customs-approved bar- 1515-0069 
coded entry numbers for ACS processing. 


§ 128.24 Requirement for Invoice, Advance Manifest,orImmedi- 1515-0069 
ate Delivery application form. 





* * * * * * * 


Requirement to make entry unless specifically exempt. 1515-0065 
§ 143.23 Requirement to file entry summary form. 1515-0065 





MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: March 20, 1995. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 14, 1995 (60 FR 18983)] 
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(T.D. 95-32) 


TUNA FISH—TARIFF-RATE QUOTA 


THE TARIFF-RATE QUOTA FOR THE CALENDAR YEAR 1995, ON TUNA 
CLASSIFIABLE UNDER ITEM 1604.14.20, HARMONIZED TARIFF SCHEDULE 
OF THE UNITED StaTEs (HTSUS) : 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for calendar 
year 1995. 


SUMMARY: Each year the tariff-rate quota for tuna fish described in 
item 1604.14.20, HTSUS, is based on the United States canned tuna 
production for the preceding calendar year. 


EFFECTIVE DATES: The 1995 tariff-rate quota is applicable to tuna 
fish entered, or withdrawn from warehouse, for consumption during 
the period January 1 through December 31, 1995. 


FOR FURTHER INFORMATION CONTACT: Karen L. Cooper, Chief, 
Quota, Technical Programs, Trade Compliance Division, Office of Field 
Operations, U.S. Customs Service, Washington, DC 20229, (202) 
927-5401. It has now been determined that 33,278,830 kilograms of 
tuna may be entered for consumption or withdrawn from warehouse 
for consumption during the Calendar Year 1995, at the rate of 6 percent 
ad valorem under item 1604.14.20, HTSUS. Any such tuna which is en- 
tered, or withdrawn from warehouse, for consumption during the cur- 
rent calendar year in excess of this quota will be dutiable at the rate of 
12.5 percent ad valorem under item 1604.14.30 HTSUS. 


Dated: April 12, 1995. 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 18, 1995 (60 FR 19447)] 
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Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 10, 1995. 
The following decisions of the United States Customs Service, Office 
of Regulations and Rulings, have been determined to be of sufficient 
interest to the public and U.S. Customs Service field offices to merit 
publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 95-4) 


This ruling holds that physically altered goods are subject to seizure 
and forfeiture under 19 USC 1595a(c) for violation of 15 USC 1125(a) 
(false designation of origin and description forbidden). 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 1, 1995. 
Mr. J. CHRISTOPHER JENSEN, ESQ. 
Ms. SHERI L. GELFOND, Esq. 
Cowan, LIEBOWITZ & LATMAN 
605 Third Avenue 
New York, NY 10158 
Re: Trademark infringement; 15 U.S.C. 1125(a); alteration of cigarette packaging. 
DEAR MR. JENSEN AND MS. GELFOND: 

This letter responds to your request, on behalf of Ardath Tobacco Company, Ltd. (“Ar- 
dath”), that U.S. Customs prohibit the importation of cigarettes bearing Ardath’s trade- 
marks. We have considered your new arguments and reconsidered Customs’ previous 
position. We grant your request for the reasons set forth below. 


Facts: 


The issue presented in this case arose from the unauthorized importation of cigarettes 
bearing several Ardath trademarks. The trademarks in question are “555 State Express & 
Design,” “555,” “State Express of London 555 International & Design,” and “555 Interna- 
tional” (collectively, “555”). All the 555 marks are registered with the U.S. Patent and 
Trademark Office and recorded with Customs.! Ardath’s products as well as those of other 
tobacco companies are the subject of widespread distribution of parallel imports. 


i All of the Ardath trademarks registered and recorded with Customs receive protection against the importation of 
goods bearing counterfeit and confusingly similar marks. However, because of the company’s corporate structure and 
the ownership of the marks in question, Customs denies Ardath’s trademarks 19 U.S.C. 1526(a) and (b) “gray market” 
protection, under the exception at 19 CFR 133.21(c)(1). 
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In the instant case, Ardath products produced and destined for sale abroad, are being 
imported into the U.S. without Ardath’s consent. Since these cigarettes have been slated 
for sale abroad, their packaging does not comply with U.S. cigarette labellingrequirements. 
Notably, the “Surgeon General’s Warning” required by Title 15, United States Code, Sec- 
tion 1333 (15 U.S.C. 133), is not present. In an attempt to satisfy the requirements of U.S. 
law, the unauthorized importers alter each cigarette package by slicing a “window” in the 
cellophane wrapper and affixing to the side panel of the packagea white adhesive label bear- 
ing the warning. Ardath objects to this practice. 

Customs’ current position on the admissibility of cigarettes in packaging subjected to 
this processing was enunciated in Headquarters Ruling Letter 455953, dated August 5, 
1993 (unpublished). After consultation with representatives of the Federal Trade Commis- 
sion and the Bureau of Alcohol, Tobacco,and Firearms, Customs determined that the Sur- 
geon general’s Warning labels being used complied with applicable laws. Customs also 
determined that the package alteration could not take place within the Customs territory 
of the U.S. without prior, written approval from the Bureau of Alcohol, Tobacco, and Fire- 
arms. However, Customs concluded that the labels could be applied to the packages at any 
point prior to importation or in a Foreign Trade Zone, prior to entry for consumption in the 
US. At the time HRL 455953 was prepared, Customs did not have the Lanham Act issue 
before us for consideration. We consider it now. 


Issue: 


Whether slicing open cigarette package cellophane wrappers and affixing to the package 
an adhesive label bearing the “Surgeon General’s Warning” constitutes a violation of 15 
U.S.C. 1125(a)? 


Law and Analysis: 


Ardath maintains that Customs should prohibit the importation of the mutilated ciga- 
rette packages on the grounds that such mutilation constitutes a violation of Title 15, 
United States Code, Section 1125(a), (15 U.S.C. 1125(a)), § 43(a) of the Lanham Trade- 
mark Act. That section prohibits the importation (and entry) of goods which bear “any 
false designation of origin, false or misleading description of fact, or false or misleading rep- 
resentation of fact, which is likely to cause confusion, or to cause mistake, or to deceive 
* * * as to the origin, sponsorship, or approval” of the goods in question. 

This case presents questions concerning the interplay between “gray market” protec- 
tion under the Customs law (Title 19 of the U.S. Code) and Lanham Act violations. Customs 
bases its decision to provide protection in this case on Lanham Act principles, rather than 
on parallel importation principles enunciated in multiple court cases and codified at 
19 U.S.C. 1526(a) and (b). 

Furthermore, our decision in this case is not based on consideration of any physical, ma- 
terial differences between cigarettes produced by the trademark owner for consumption in 
the U.S. and those produced for consumption abroad, as discussed in cases implicating 15 
U.S.C. 1124.? Ardath also presented the §1124 argument in its request for protection. As of 
the date of this decision, the government has not announced its position on this theory of 
trademark infringement. Therefore, Customs cannot rule on that argument. 

Given the current Customs Regulations, § 43(a) of the Lanham Act, not § 42, is the pro- 
vision under which this case should be considered. it has been argued that § 42; 15 U.S.C. 
1124, is not available in this context because a product cannot “copy or simulate” itself. See 
Tillman, Lever Brothers Corp. v. United States: An Expansion of Trademark Protection Be- 
yond the Limits of K-Mart Corp. v. Cartier, Inc., 18 N.C.J. Int’1 L. & Comm. Reg. 685 (exten- 
sive discussion of recent cases interpreting the scope of § 42). 

Whether protection is available in the Ardath situation depends upon how broadly 
§ 43(a) is interpreted. Analysis of court cases and legal treatises discussing the issue leads 
Customs to conclude that § 43(a) may be construed to provide protection against the unfair 
practices occurring in this case. 

In Locomotor U.S.A., Inc. v. Korus Company, Inc., No. 9383-56032 (9th Cir. Jan. 6, 1995) 
(LEXIS *14~-15, Genfed library, Courts file), the Ninth Circuit observed: 


2 See, e.g. Lever Bothers Co. v. U.S., 981 F.2d 1330 (D.C. Cir. 1993). 
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Section 43(a) is not limited to the protection of registered trademarks, as is Section 
32(1), but covers unfair competitive practices as Aes. creating a cause of action for any 
person who believes that he or she is or is likely to be damaged by the acts of: 
(a)(1) Any person who, on or in connection with any goods * * * or any container 
for goods, uses in commerce any * * * false designation of origin, false or mislead- 
ing description of fact, or false or misleading representation of fact, which— 
(A) is likely to cause confusion, to cause mistake, or to deceive as to the affiliation, 
connection, or association of such person with another person, or as to the origin, 
sponsorship, or approval of his or her goods * * * by another person. 
See also Two Pesos, Inc. v. Taco Cabana, Inc.,__U.S.___, 112 S. Ct. 2753, 120 L.Ed. 2d 
615, 623 (1992) (“Section 43(a) prohibits a broader range of practices than does Section 32 
* * * ») 3 With § 43(a), “Congress has * * * given federal recognition to many of the con- 
cerns that underlie the state tort of unfair competition.” Bonito Boats v. Thundercraft 
Boats, Inc., 49 U.S. 141, 166 (1989). 

In The Paddington Corp. v. Major Brands, Inc., 359 F. Supp. 1244, 1247-48 (W.D. Okla. 
1973), the court determined that the unauthorized alteration of labels on imported liquor 
bottles injured the business reputation of the trademark owner and authorized distributor. 
The court also concluded that the alteration created the likelihood that consumers would 
be confused as to the source or sponsorship of the product. The court found common law 
and statutory trademark infringement and unfair competition, citing Oklahoma statues 
and 15 US.C.. 1114 and 1125(a).4 Customs is presented with a similar scenario here. 

Generally, an § 1125(a) violation cannot occur unless two conditions exist.° First, the 
unauthorized distribution of goods must result in damage to the trademark owner’s repu- 
tation. Second, there must exist a likelihood that consumers will be confused as to the 
source, origin, or sponsorship of the goods. In Customs’ opinion, both elements are present 
in this case. 

The unauthorized labelling damages Ardath’s reputation. Instead of presenting the con- 
sumer witha neatly wrapped package, the sellers of the imported cigarettes present a pack- 
age with a torn wrapper and a label that does not match the package color scheme.® Ardath 
maintains that these packages are likely to give consumers the mistaken impression that 
Ardath deals in “seconds”’ and rejected products, thereby damaging the company’s repu- 
tation. 

Ardath also maintains the impaired packaging adversely affects the quality of the ciga- 
rettes, which causes consumers to be dissatisfied, further damaging the company’s reputa- 
tion. The results of studies conducted by the tobacco industry? indicate that the cellophane 
wrapper is necessary both to extend shelf-life by maintaining tobacco freshness!° and to 
prevent insect infestation. Absence of or damage to the wrapper can impair the quality of 
the product in a manner which a customer would not be able to learn from examination of 
the external package. 

Customs examined samples of the altered cigarette packages randomly selected from 
shipments under Customs detention. We agree with Ardath’s assertions. 

Damage to the wrapper will, most likely, have an effect on product quality. “Gray mar- 
ket” goods often take longer than authorized goods to reach wholesale/retail outlets. “Gray 
market” goods also often travel circuitous from point of manufacture to point of sale. In 
Customs’ opinion, it is likely that the cigarettes whose wrappers are cut will be stale when 


3 In its review of a Customs case involving packaging of “small-alike,” impostor perfumes, the Court of Internation- 
al Trade commented: “Under 19 U.S.C. 1595a(c), any merchandise imported into the United States ‘may be seized and 
forfeited’ if the merchandise or its packaging violated section * * * 1125 * * * of title 15 of the United States Code 
***.” Ross Cosmetics Distribution Centers, Inc. v. United States, US. C.1.T. Slip Op. 94-161, Slip Op. at p. 10 
(10/13/94). The court also stated that § 1125 afforded broad protection of trademark rights. Slip Op. at p. 9. 

4 «(P)laintiffs are entitled to injunctive relief under that Lanham Act, 15 U.S.C. § 1125(a) * * *.” Id. at 1248, n.3. 


5 See Two Pesos, Inc., 112 S. Ct. 2753 (general discussion of dual purpose of the trademark laws and the scope of 
§ 43(a)). 


6 According to counsel for Ardath, the Surgeon General’s Warning on authorized goods is printed directly on the 
package. 

7 “Seconds” in this case would be Ardath cigarettes of a quality inferior to those contained in unmutilated Ardath 
packages. 


8 See The Paddington Corp., 359F.2d 1244 at 1248 (In granting (relief under § 43(a), court concluded that mutila- 
tion of liquor bottle labels misled consumers into believing that trademark owners deal in “seconds,” liquor of an infe- 
rior quality to that marketed under unmutilated labels). 

9 Counsel for Ardath provided a summary of the results to Customs. 

10 Breach in wrapper integrity results in more rapid loss of moisture from the tobacco. Tobacco that has lost its 
moisture burns hotter, producing smoke that is more uncomfortable to inhale than usual. 
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sold to consumers. In addition, Customs acknowledges that the possibility of insect infesta- 
tion rises when the wrapper is torn. Impairment of product quality adversely affects Ar- 
dath’s reputation as well as the consumers’ interests. 

Despite these problems, however, there can be no violation of the Lanham Act absent a 
likelihood that consumers will be confused as to the source of the cigarettes.!! “Generally, 
courts find consumer confusion * * * where consumers, relying on the reputation of a 
trademark, buy a product that they think is* * * ofacertain quality, and then subsequently 
find out they have actually purchased an inferior item.” Polymer Technology Corp. v. Mim- 
ran, 37 F.3d 74, 1994 U.S. App. LEXIS 28097, * 15 (5th Cir. 1994). Customs is convinced 
there a likelihood of such confusion. 

In Customs’ opinion, the altered packages are not so severely damaged that a consumer 
would conclude that the cigarettes are no longer associated with the domestic trademark 
owner. !2 The damage could be interpreted by consumers to be either the result of an error 
in manufacturing that was hastily and carelessly corrected prior to sale or “seconds.” It is 
unlikely that consumers will recognize the labelling as an effort by parallel importers to 
comply with US. .laws. Purchasers of the altered cigarettes will rely on the Ardath marks 
as a guarantee that the contents meet a certain standard of quality. At the time the ciga- 
rettes are consumed, however, the buyer’s expectations likely will not be satisfied. It is rea- 
sonable, therefore, to conclude that there is a likelihood that consumers will be confused as 
to the origin, sponsorship, or approval of the altered cigarettes. 

Customs is convinced that the alteration of Ardath’s packaging damages the trademark 
owner’s reputation and creates the likelihood of consumer confusion as to the source or 
sponsorship of the cigarettes. As such, the practice of mutilating the cigarettes’ packaging 
violated 15 U.S.C. 1125(a). 

This determination applies only to cigarette packages bearing trademarks registered in 
the U.S. and recorded with Customs, which have been subjected to the packaging alteration 
described above. This determination does not apply to packages bearing unregistered 
trademarks, trademarks that are registered but have not been recorded with Customs, cig- 
arette packages subjected to other alterations, or to commodities other than cigarettes. It 
is Customs intention that this ruling be strictly interpreted and applied as discussed. 

Furthermore, Customs will consider applying the 15 U.S.C. § 1125 authority described 
in this decision only to situations in which unauthorized parties, outside the trademark 
owner’s established channels of distribution, alter a product’s packaging in a manner that 
results in damage to the product itself. This authority does not operate to bar importation 
of a trademark owner’s goods whose domestically-distributed version differs from the for- 
eign-distributed version. The authority does not apply to goods whose physical differences 
are created by any entity authorized by the trademark owner (including related parties) to 
manufacture, transport, distribute, sell, etc. those goods. 


Holding: 

Cigarette packages whose cellophane wrappers are slit open for the purpose of affixing, 
to the package, an adhesive label bearing the “Surgeon General’s Warning” are subject to 
seizure and forfeiture under 19 U.S.C. 1595a(c) for violation of 15 U.S.C. 1125(a). 

This prohibition applies to shipments of cigarettes whose date of departure from the 


country of origin listed on the vessel manifest (as distinguished from the product’s country 
of manufacture) is on or after the date of publication of this ruling. 


JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


11 See El Greco Leather Products Co., Inc. v. Shoe World, 806 F.2d 392, 397 (2d Cir. 1986), cert. denied 484 U.S. 817 
(1987) (Altimari concurring) (“Courts must * * * resolve the ultimate factual question in * * * Lanham Act cases of 
‘whether there is any likelihood that an appreciable number of ordinarily prudent purchasers are likely to be misled, or 
indeed simply confused as to the source of the goods in question,”” citing Mushroom Markers, Inc. v. R.G. Barry Corp., 
580 F.2d 44, 47 (2d Cir. 1978)). 

12 Severe damage, presumably, would put the consumer on notice that the goods had not travelled through autho- 
rized distribution channels. It is unlikely that a trademark owner or authorized distributor of trademarked goods 
would risk the damage to reputation and consequent loss of sales resulting from offering damaged products for sale. It 
follows that the notice provided to consumers by severely damaged goods would diminish the likelihood of confusion as 
to the product’s source. 
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(C.S.D. 95-5) 


This ruling holds that free entry for household effects applies only if the 
importer actually used the effects while abroad for one year or if the 
importer was a resident member of the family that used the effects for 
one year while abroad (Subheading 9804.00.05, HTSUS, 19 CFR 
148.52(a)). 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, February 15, 1995. 


BAG-5-—04/CON-2-07-CO:R:C:E 225684 PH 
Category: Entry 
DISTRICT DIRECTOR 
US. CusTOMS SERVICE 
10 Causeway Street, Room 603 
Boston, MA 02222-1059 


Re: Internal advice; household effects; use abroad for one year; subheading 9804.00.05, 
HTSUS; 19 CFR 148.52(a). 


DEAR SIR: 

In your memorandum of August 31, 1994 (File: RL:DJC 94-0409), you request internal 
advice concerning the applicability of the referenced provisions to the importation of two 
Iranian carpets. Our ruling follows. 


Facts: 
You state that the person involved in the situation about which you request advice is a 


permanent resident alien (since 1987) of the United States whose husband has remained in 
their family household in Iran. You state that the permanent resident alien travels back to 
Iran periodically to be with her husband. On August 8, 1990, she purchased two carpets in 
Iran and placed them in her residence in Iran. She returned to the United States on Sep- 
tember 10, 1990. On July 10, 1993, she again travelled to Iran. On February 26, 1994, she 
returned to the United States with the two carpets (i.e., according to the information avail- 
able to us, she had been in Iran for approximately eight and one-half months after the pur- 
chase of the carpets). You state that she seeks entry of the two carpets pursuant to 31 CFR 
560.514, based upon her claim that these carpets constitute household effects under sub- 
heading 9804.00.05, Harmonized Tariff Schedule of the United States (HTSUS). You re- 
quest our advice on the applicability of subheading 9804.00.05, HTSUS, in this situation. 


Issue: 


Does the merchandise under consideration qualify for importation under subheading 
9804.00.05, HTSUS, in the situation described in the FACTS portion of this ruling? 


Law and Analysis: 


Except as specifically authorized, no goods or services of Iranian origin may be imported 
into the united States (31 CFR 560.201 (certain exception, inapplicable in this case, are 
listed in section 560.201)). Under 31 CFR 560.514, the importation of Iranian-origin goods 
within the description of household and personal effects under subheading 9804.00.05 (and 
9804.00.20 (not applicable in this case)), HTSUS, by persons arriving in the United States 
from a foreign country is authorized, with certain restrictions (one of these restrictions is 
that no more than five Iranian-origin carpets, rugs, or similar articles such as tapestries or 
wallhangings are authorized importation under section 560.514). 

Therefore, determinative of whether the merchandise under consideration may be im- 
ported into the United States is the issue of whether it qualifies for importation under sub- 
heading 9804.00.05, HTSUS. That provision provides duty-free treatment for: 


Articles imported by or for the account of any person arriving in the United States 
from a foreign country: Books, libraries, usual and reasonable furniture and similar 
household effects, if actually used abroad by him or by him and his family not less than 
one year, and not intended for any other person, or for sale. 
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The predecessor in the Tariff Schedules of the United States (TSUS) was item 810.10, 
TSUS, which is substantively the same as subheading 9804.00.05 (Tariff Classification 
Study, Explanatory and Background Materials, Schedule 8, pp. 28, 36-37 (November 15, 
1960)). the predecessor to this provision was Paragraph 1632 of the Tariff Act of 1930 
(which provided duty-free treatment for “[b]ooks, libraries, usual and reasonable furni- 
ture, and similar household effects of persons or families from foreign countries if actually 
used abroad by them not less than one year, and not intended for any other person or per- 
sons, nor for sale”). The same provision was in the Tariff Act of 1922 (paragraph 1531), the 
Tariff Act of 1913 (paragraph 428), the Tariff Act of 1909 (paragraph 520), and the Tariff 
Act of 1897 (paragraph 504). 

The Customs Regulations pertaining to subheading 9804.00.05, HTSUS, are found in 19 
CFR 148.52. Under paragraph (a) of that section: 


Furniture, carpets, paintings, tableware, books, libraries, and other usual household 
furnishings and effects actually used abroad for not less than 1 year by resident or non- 
residents, and not intended for any other person or for sale may be allowed entry * * * 
under subheading 9804.00.05 [HTSUS]. Household effects used abroad not less than 1 
year by a family of which the importer was a resident member for not less than 1 year 
during the period of use may be allowed free entry whether or not the importer owned 
the effects at the time of such use. The year of use need not be continuous, nor need it 
immediately precede the time of importation. 


This provision was promulgated in the Customs Regulations (in the same form as above, 
except that instead of subheading 9804.00.05, HTSUS, the tariff provision was item 
810.10, TSUS) by Treasury Decisions 73-27, after notice in the Federal Register and the 
opportunity for, and review of, public comments (37 FR. 16092, August 10, 1972). Former- 
ly, the provision was found in 19 CFR 10.11 and 10.12. The second sentence from the above- 
quoted provision was found in section 10.12(b) and is substantively unchanged. Section 
10.12(b), in the same form as in the 1972 Customs Regulations, is found in the 1943 Cus- 
toms Regulations. The predecessors in earlier editions of the Customs Regulations are 
found in the Article 413(f) (1937 Customs Regulations), Article 408(f) (1931 Customs Reg- 
ulations), Article 382 (1923 Customs Regulations), and Article 349 (1915 Customs Regula- 
tions). The predecessors are substantively the same as the above-quoted second sentence 
in section 148.52(a). 

According to the annotations in the 1915 Customs Regulations for Article 349, the origin 
of the referenced language was the decision in the G.A. Cochlan case (T.D. 26890, Abstract 
9258 (1905)). In that case it was held that the predecessor to subheading 9804.00.05, 
HTSUS, did not permit the free entry of certain wedding presents received by the importer 
at the time of her marriage in Canadaa year before the importation, when she had come to 
the United States at the time of the wedding and left the presents in the possession other 
relatives in Canada and then attempted to enter the presents free of duty upon her return 
from Canada after a visit there. The basis of the decision was that “[i]t is apparent from the 
facts that the articles in question had not actually been used abroad b the party seeking to 
bring them in for one year, asis required by the provisions of paragraph 504/i.e., paragraph 
504 of the 1897 Act, referred to above].” 

The importer in this case (through her representative) argues that the carpets under 
consideration may be imported under subheading 9804.00.05, HTSUS, on the basis of the 
language therein providing for duty-free treatment “* * * if actually used abroad by him or 
by him and his family not less than one year * * *.” The importer contends that the second 
clause in this language provides for “a use by the person arriving in the United States anda 
use by his family which added together equal the one year minimum requirement” (pages 5 
and 6 of Addendum to Supplemental Petition). In support of this argument, the importer 
cites ruling 710614 dated June 26, 1979, and Bella Haas v. United States, 1 Cust. Ct. 140, 
C.D. 37 (1938). 

Initially, we note that the above precedents, cited by the importer, are not relevant to the 
issue under consideration. Ruling 710614 was concerned with the interpretation of the 
general restriction regarding the arrival of effects more than 10 years after the arrival of 
the importer, provided for in 19 CFR 148.52(d), and had nothing to do with, and in no way 
commented on, the issue of whether the use by a member of the importer’s family during a 
period while the importer him or herself was not physically in the family’s household may 
be included in the 1-year period provided for in the tariff provision. The issue in the Bella 
Haas case was whether the articles there under consideration were “actually used”, not 
how the 1-year period is calculated (i.e., “* * * it was established that the plaintiff* * * lived 
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with her mother in Germany [and] that the article in question had been in plaintiff’s pos- 
session for more than a year prior to her sailing * * *.” (1 Cust. Ct. at 141)). 

We disagree with the importer’s argument. Basically, the importer would interpret sub- 
heading 9804.00.05, HTSUS, to permit duty-free treatment thereunder if the articles un- 
der consideration had been used abroad by the importer for not less than one year or by the 
importer, his family, or any combination thereof for not less than one year. Thus, the inter- 
pretation proposed by the importer would permit duty-free treatment under the provision 
even ifthe importer had used the merchandise abroad for only one day (e.g., ifthe merchan- 
dise had been used by the importer’s family for one year and the importer had used, as a 
member of the family, the merchandise for one day during that year, according to the im- 
porter’s interpretation, this would be a use of the merchandise abroad by the importer and 
his family for not less than one year). 

As is demonstrated by the review of the tariff provision and the Customs Regulations 
implementing it, Customs has long held that the second clause in the language under con- 
sideration (providing for use by the importer and his family) actually means that an article 
may qualify for duty-free treatment under the provision if it was used by the importer’s 
family for at least one year and if during this period of use the importer wasa resident mem- 
ber of the family for at least one year. The Customs Regulations have explicitly so provided 
since 1915 and the basis of this requirement is a published 1905 decision (the G.A. Cochlan 
case, supra) explicitly stating that the tariff provision “require[s]” “the articles in question 
{to have] actually been used abroad by the party seeking to bring them in for one year” (see 
also, ruling letter dated January 3, 1947, copy enclosed). 

It is adoctrine of statutory construction that a “long continued administrative practice” 
may be considered to have been adopted by the legislature when the legislature reenacts, 
without material change, legislation containing the provision which is interpreted in the 
administrative practice after the administrative practice is established to have been in ef- 
fect (see Joshua a Hoyle & Sons., Ltd., Inc. v. United States, 25 CCPA 128, T.D. 49244 
(1937); and United States v. Samuel Dunkel & Co., Inc., 33 CCPA 60, C.A.D. 317 (1945)). In 
the Hoyle case, the Court found that a practice regarding drawback under 19 U.S.C. 1313 
was a “long-continued administrative practice” (25 CCPA at 130). The Court held, “[t]he 
Congress having reenacted the quoted provisions * * * without material change, so far as 
the issues here are concerned, as section 313 of the Tariff Act of 1922, we think the doctrine 
of legislative approval of long-continued administrative practice is applicable to, and deter- 
minative of, the issues here presented * * *.” (25 CCPA at 131). The Dunkel case makes it 
clear that for this doctrine to be applicable, the administrative practice must have been in 
effect when the legislation which is treated as approving the practice is reenacted (i.e., in 
the Dunkel case, the Hoyle case was distinguished on the basis that “there has been no 
proof of administrative practice with respect to drawback on butter prior to 1933/i.e., the 
practice was not established to have been in effect before the legislation was reenacted]” 
(33 CCPA at 64). 

In the case under consideration, Customs practice in regard to the issue under consider- 
ation has been established, in the Customs Regulations, since 1915. The statutory provi- 
sion interpreted by the administrative practice has been reenacted, without material 
change insofar as the issue under consideration is concerned, at least six times (i.e., the 
1909, 1913, 1922, and 1930 Tariff Acts, the conversion to the TSUS, and the conversion to 
the HTSUS) after establishment of the practice. Clearly, the doctrine of “long established 
administrative practice” supports Customs interpretation of subheading 9804.00.05, 
HTSUS, as stated in 19 CFR 148.52(a). 

Holding: 

The merchandise under consideration does not qualify for importation under subhead- 
ing 9804.00.05, HTSUS, in the situation described in the FACTS portion of this ruling, be- 
cause the merchandise was not used abroad by the importer for at least 1 year or by her 
family for at least 1 year during which period she was a resident member of the family for at 
least 1 year (19 CFR 148.52(a)). 

The Office of Regulations and Rulings will take steps to make this decision available to 
Customs personnel via the Customs Rulings Module in ACS and the public via the Diskette 
Subscription Service, Freedom of Information Act and other public access channels 60 days 
from the date of this decision. 

WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 12, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF PANELS FOR AIR CONDITIONING 
MACHINES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c) (1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103—182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of panels for air conditioning machines. These are rectangular shaped 
articles consisting of galvanized or stainless steel inner and outer skins 
and either polyurethane or rock wool insulation. Notice of the proposed 
revocation was published on March 8, 1995, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 26, 1995. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 8, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 10, proposing to revoke NY 898934, dated June 
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22, 1994, which classified certain panels for air conditioning machines 
as plates, rods, angles, shapes, sections, tubes and the like, prepared for 
use in structures, of iron or steel, in subheading 7308.90.90, Harmo- 
nized Tariff Schedule of the United States (HTSUS). No comments 
were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 898934 to reflect the proper classifica- 
tion of the panels in subheading 8415.90.80, HTSUS, as other parts of 
air conditioning machines. The rate of duty is 2 percent ad valorem, but 
free from countries designated as beneficiary developing countries un- 
der the Generalized System of Preferences (GSP). HQ 957245 revoking 
NY 898934 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CAR 177.10(c)(1)). 


Dated: April 10, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington DC, April 10, 1995. 


CLA-2 R:C:M 957245 JAS 
Category: Classification 


Tariff No. 8415.90.80 
Mr. GURHAN DEMIRKAN 


THE EDGE INTERNATIONAL, U.S.A. 
4333 Charles Crossing Drive 
White Plains, MD 20695 


Re: NY 898934 Revoked; parts of structures, heading 7308; panels for air conditioners, 


rectangular panels of galvanized and stainless steel insulated with polyurethane or 
rock wool; section XVI, Note 2. 


DEAR Mr. DEMIRKAN: 


In aruling to you, dated June 22, 1994, NY 898934, the Area Director of Customs, New 
York Seaport, held that certain panels for air conditioning machines were classifiable in 
subheading 7308.90.90, Harmonized Tariff Schedule of the United States (HTSUS), as 
plates, rods, angles, shapes, sections, tubes and the like, prepared for use in structures, of 
iron or steel. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
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mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed revoca- 


tion of NY 898934 was published on March 8, 1995, in the CUSTOMS BULLETIN, Volume 29, 
Number 10. 


Facts: 


The merchandise in question is panels, sometimes referred to as casings or modules, for 
air conditioning machines. They attach to each other by nuts and bolts and serve to enclose 
the motors, coils and other working parts of the air conditioners. The panels are rectangu- 
lar shaped, come in different sizes, and consist of inner and outer skins, of either galvanized 
or stainless steel, insulated either with polyurethane or rock wool. 

The provisions under consideration are as follows: 


7308 Structures and parts of structures he plates, rods, angles, shapes, 
sections, tubes and the like, prepared for use in structures, of iron or 
steel: 

7308.90 Other: 

Other: 


7308.90.95 Other * * * 5.1 percent (Free under GSP) 


* * * * * * * 


8415 Air conditioning machines, comprising a motor-driven fan and ele- 
ments for changing the temperature and humidity, including those 
machines in which the humidity cannot be separately regulated; parts 
thereof: 

8415.90 Parts: 


8415.90.80 Other * * * 2 percent (Free under GSP) 
Issue: 


Whether panels for air conditioning machines, as described, are parts solely or principal- 
ly used with air conditioning machines. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80; 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Heading 7308 encompasses complete or incomplete metal structures and parts of such 
structures. Relevant ENs at p. 1020, indicate that heading 7308 covers parts such as flat- 
rolled products, “wide flats” including so-called universal plates, strip, rods, angles, 
shapes, sections and tubes, which have been prepared (e.g., drilled, bent or notched) for use 
in structures. The panels in issue are composite goods consisting of steel components and 
the heat insulating agents polyurethane or rock wool. They are fabricated articles that do 
not conform to the description for parts. The ENs continue at p. 1021 by excluding from 
heading 7308 constructions clearly identifiable as machinery parts. These are referred to 
Section XVI. We conclude that the panels in issue are not goods of heading 7308. 

Goods that are identifiable as parts of machines or apparatus of chapters 84 and 85 are to 
be classifiable according to Section XVI, Note 2, subject to the exceptions stated in that 
note and to the extent the note is applicable. Parts which are goods included in any heading 
of chapter 84 or 85 are in all cases to be classified in their respective headings. Note 2(a). 
The panels in issue are not classifiable according to this note. Other parts suitable for use 
solely or principally with a particular machine or with a number of machines of the same 
heading, are to be classified with the machines of that kind. Note 2(b). The instant panels 
qualify as parts for tariff purposes, and are principally, if not solely used with air condition- 
ing machines of heading 8415. 
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Holding: 


Under the authority of GRI 1, the panels for air conditioning machines are provided for 
in heading 8415. They are classifiable in subheading 8415.90.80, HTSUS. Goods so classi- 
fied, from Turkey, are eligible for duty-free entry under the Generalized System of Prefer- 
ences (GSP), upon compliance with the law and applicable Customs Regulations. 


Effect on Other Rulings: 


NY 898934, dated June 22, 1994, is revoked. In accordance with section 625 this ruling 
will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of 
rulings or decisions pursuant to section 625 does not constitute a change of practice or posi- 
tion in accordance with section 177.10(c) (1), Customs Regulations (19 CFR 177.10(c)(1)). 

MarvVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





REVOCATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF CHILDREN’S DRESS-UP SETS 


AGENCY: U.S. customs Service, Department of the Treasury. 
ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(1)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of certain children’s dress-up sets. Notice of the proposed 
revocation was published March 1, 1995, in the Customs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 26, 1995. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On March 1, 1995, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 29, Number 9, proposing to revoke Headquarters Ruling 
Letter 954886, dated November 16, 1993, which classified certain chil- 
dren’s dress-up sets as costumes of Chapters 61 or 62. One comment 
was received in response to this notice. 

The comment received pointed out that Customs intent to reinstate 
the original classification ruling on the subject items would classify the 
items in heading 9503, HTSUSA, as other toys, when in fact, they prop- 
erly belong in heading 9505, HTSUSA, as festive articles. Customs ap- 
preciates this inadvertent error being brought to our attention and 
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thus will not reinstate HRL 083229 of January 24, 1989, as valid au- 
thority for the classification of the subject items. Customs has modified 
the ruling letter revoking HRL 954886 accordingly. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is revoking HRL 954886 to reflect proper classification of 
the children’s dress-up sets at issue therein in heading 9505, HTSUSA. 
HRL 957592 revoking HRL 954886 is set forth in the Attachment to 
this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 6, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, April 6, 1995. 
CLA-2 CO:R:C:T 957592 CMR 
Category: Classification 


Tariff No. 9505.90.6090 
DIRECTOR, INTERNATIONAL TRADE AFFAIRS 


HASBRO 
32 West 23rd Street 
New York, NY 10010 


Re: Revocation of 954886 of November 16, 1993; classification of certain children’s dress- 
up sets. 


DEAR Mk. RANIER: 

This ruling is to inform you that Customs has reviewed its decision in HRL 954886 of 
November 16, 1993, issued to you, and is revoking the ruling for the reasons stated below. 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of the proposed revocation of Headquarters Ruling Letter (HRL) 954886 was 
published March 1, 1995, in the CUSTOMS BULLETIN, Volume 29, Number 9. 


Facts: 

HRL 954886 revoked HRL 083229 of January 24, 1989, which involved the classification 
of certain children’s dress-up sets containing textile components. A sample set submitted 
with the ruling request for HRL 083229 was described therein as including: 


an extremely short knit strapless dress, of sorts, with iridescent ruffles, two elasti- 
cized iridescent sleeve puffs, a string of beads, a pair of clip-on earrings, and a toy plas- 
tic microphone. 
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Customs reviewed HRL 083229 in HRL 954886 and concluded that the dress-up set at 
issue was a costume. As such, the ruling was inconsistent with Customs view that the term 
fancy dress encompassed “all” costumes and that costumes were thus excluded from Chap- 
ter 95 by Note 1(e). Note 1(e) directs that Chapter 95 does not cover fancy dress, of textiles, 
of chapter 61 or 62. To correct the inconsistency, Customs revoked HRL 083229. 


Issue: 
Does the phrase “fancy dress, of textiles, of chapters 61 or 62” include “all” costumes? 
Law and Analysis: 


In interpreting the phrase “fancy dress, of textiles, of chapters 61 or 62” Customs initial- 
ly took the view that fancy dress included “all” costumes regardless of quality, durability, or 
the nature of the item. Since issuance of HRL 954886, Customs has reexamined its view 
regarding the scope of the term “fancy dress” as it relates to costumes. Customs has deter- 
mined that costumes which are of a flimsy nature and construction, which lack durability, 
and which are generally recognized as not normal articles of apparel should not be excluded 
from classification within Chapter 95 by operation of Note 1(e). Costumes of this nature 
should not be considered within the scope of the phrase “fancy dress, of textile, of chapter 
61 or 62”. 


Holding: 

As a result of this change in view regarding the scope of Note 1(e) as it relates to cos- 
tumes, and in order to ensure uniformity and eliminate uncertainty, Customs is revoking 
HRL 954886 of November 16, 1993. Costumes such as those described in HRL 083229 are 
classifiable in subheading 9505.90.6090, HTSUSA, which provides for, among other 
things, festive, carnival or other entertainment articles, other, other, other. Articles classi- 
fiable herein are not subject to duty. 

In accordance with section 625, this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to section 625 
does not constitute a change of practice or position in accordance with section 177.10(c)(1), 
Customs Regulations (19 CFR 177.10(c)(1)). 

HUBBARD VOLENICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





PROPOSED MODIFICATION/REVOCATION OF RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF UNFINISHED 
RAILCARS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling and revoke two others 
relating to the tariff classification of incomplete or unfinished railway 
or tramway passenger coaches, both self-propelled and not self-pro- 
pelled. These articles are partially or fully outfitted carbodies imported 
without underframes and trucks or bogies. Customs invites comments 
on the correctness of the proposed modifications/revocations. 
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DATE: Comments must be received on or before May 26, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
N.W. (Franklin Court), Washington, DC 20229. Submitted comments 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th. Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Metals 
and Machinery Classification Branch (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling and revoke two rulings 
relating to the tariff classification of incomplete or unfinished railway 
or tramway passenger coaches. Customs invites comments on the cor- 
rectness of the proposed modifications/revocations. 

In HQ 950118, dated December 10, 1991, A and B railcar sections 
called “married pairs” powered from an external power source, were 
imported in one of three fact patterns: A and B cars imported together 
on the same vessel, fully outfitted but unassembled; fully outfitted cars 
Aand Bcars imported on separate vessels; and A and B cars imported on 
the same vessel unassembled but only partially outfitted. The railcars 
in the first fact pattern were simply unassembled self-propelled railway 
or tramway coaches and were held to be classifiable in subheading 
8603.10.00, Harmonized Tariff Schedule of the United States (HTSUS), 
as self-propelled railway or tramway coaches, vans and trucks, other 
than those of heading 8604, powered from an external source of electric- 
ity. The railcars in the second and third fact patterns were held to have 
the essential character of complete or finished articles because, upon 
importation, they were identifiable as a railcar, the article they would 
become when completed, and because they were clearly dedicated to the 
making of a complete railcar. These articles were likewise held to be 
classifiable in subheading 8603.10.00, HTSUS. H@ 950118 is set forth 
as “Attachment A” to this document. 

In HQ 089208, dated December 26, 1991, railway carbody shells that 
were substantially outfitted but imported without trucks or bogies, 
were held to have the essential character of complete or finished railway 
or tramway passenger coaches, not self-propelled, of the type classifi- 
able in subheading 8605.00.00, HTSUS. This decision was based on the 
conclusion that the importation comprised the aggregate of distinctive 
component parts that established the identity of the carbodies as 
wheeled rail vehicles designed to carry passengers. That each imported 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 17, APRIL 26, 1995 


carbody represented nearly 74 percent of the cost or value of a complete 
or finished railcar was cited as a substantiating factor. HQ 089208 is set 
forth as “Attachment B” to this document. 

In HQ 952234, dated July 23, 1992, A and B carbodies imported to- 
gether and only partially outfitted, but without truck assemblies, radio 
equipment, power supply and control equipment for the air condition- 
ing system, coupling equipment, brake hoses and valves, seat cushions, 
and other minor accessories, were held to have the essential character 
of complete or finished railway or tramway passenger coaches of the 
type classifiable in subheading 8605.00.00, HTSUS. The decision was 
based on the fact the carbodies had been so far processed toward their 
ultimate completed form as to be dedicated to the making of railway 
passenger coaches. HQ 952234 is set forth as “Attachment C” to this 
document. 

It is now Customs position that the legal basis on which the essential 
character analysis was based in the cited rulings may be insufficient to 
support the conclusions reached in those decisions. Case history devel- 
oped under the HTSUS predecessor tariff code, the Tariff Schedules of 
the United States, is not dispositive in interpreting the provisions of the 
HTSUS. In addition, the identification of self-propelled and not self- 
propelled railway coaches first and foremost as vehicles may not have 
been fully considered. 

Customs intends to modify HQ 950118 and to revoke HQ 089208 and 
H@ 952234 to reflect the circumstances in which incomplete or unfin- 
ished railway or tramway passenger coaches are classifiable as parts of 
railway or tramway locomotives or rolling stock, in subheadings 
8607.99.50 and 8607.99.10, HTSUS, respectively. Before taking this ac- 
tion, we will give consideration to any written comments timely re- 
ceived. Proposed HQ 957777 revoking HQ 089208 and H@ 952234 is set 
forth as “Attachment D” to this document. Proposed HQ 957790 modi- 
fying HQ 950118 is set forth as “Attachment E” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 7, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, December 10, 1991. 


CLA-2 CO:R:C:M 950118 LTO 
Category: Classification 
Tariff No. 8603.10.00 
Mr. CARLO BRUZZONE 
BRUZZONE SHIPPING, INC. 
132 Nassau Street 
New York, NY 10038 


Re: Railway cars; 8607.99.50; GRI 2(a); HQ 084845; HQ 086555; EN 86.03; EN to Section 
XVII, Chapter 86; American Import Co. v. United States. 


DEAR MR. BRUZZONE: 

This is in response to Ms. Graciela Bruzzone’s letter of August 9, 1991 to this office, re- 
questing the classification of subway cars under the Harmonized Tariff Schedule of the 
United States (HTSUS). 

Facts: 

The transit cars, 100 of which are to be delivered to the Washington Metropolitan Area 
Transit Authority (WMATA), are composed of two distinct carbody sections called “mar- 
ried pairs” (“A” and “B”). When the two sections are joined together they form one opera- 
tional passenger railcar. The initial delivery consists of four prototype cars (two “A” 
carbodies and two “B” carbodies). They will be shipped in operating condition, except for 
minor disassembly needed for shipping purposes. The importer states that the “A” carbody 
and the “B” carbody may be shipped together on the same vessel or may be shipped sepa- 
rately on different vessels. 

The other 96 units will be shipped partially assembled. 49.72 percent of the carbodies 
constituent parts will be assembled in Italy. This assembly includes the structural shell, 
windows, doors, underframe, interior lighting and fixtures, air diffuser ducting, and wiring 
and tubing for connection to the electrical and mechanical components. The balance of 
50.28 percent of the constituent parts, to be completed in the United States, includes the 
Westinghouse Electric Co. (Welco) propulsion system and ATC equipment, the Westing- 
house Air Brake Co. (Wabco) brake equipment and couplers, the Stone Safety Co. air-condi- 
tioning system, the Midwest/Harmon intercommunication radio system, the Standard 
Steel Co. wheel assembly, Teperman seats, Timken bearings, and Sofer Co. trucks. The fi- 
nal assembly of these vehicles will be performed at a facility located in Harrison, New 
Jersey. 

The transit cars are powered by electrical energy received from a stationary external 
source. The “A” and “B” carbodies consist of different equipment and must be joined to- 
gether to he operational. The separate cars do not function as self-propelled railcars. 
Issue: 

Situation number one: Whether the subject “married pairs” of railcars, when imported 
on the same ship, are classifiable under subheading 8603.10.00, HTSUS, which provides 
for “[s]elf-propelled railway * * * coaches * * * [p]owered from an external source of 
electricity.” 

Situation number two: Whether the subject “married pairs” of railcars, when imported 
on separate ships, are classifiable under subheading 8603.10.00, HTSUS, or under sub- 
heading 8607.99.50, HTSUS, which provides for “[p]arts of railway or tramway locomo- 
tives or rolling stock * * * [o]ther * * * [o]ther.” 

Situation number three: Whether the partially assembled railcars are classifiable under 
subheading 8603.10.00, HTSUS, or under subheading 8607.99.50, HTSUS. 


Law and Analysis: 


_The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part: 


* * * Classification shall be determined according to the terns of the headings and any 
relative section or chapter notes * * * 
Heading 8603, HTSUS, provides for “[s]elf-propelled railway or tramway coaches, vans 
and trucks, other than those of heading 8604.” Subheading 8603.10.00, HTSUS, provides 
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for railway cars “[p]owered from an external source of electricity.” The Harmonized Com- 
modity Description and Coding System Explanatory Note (EN) 86.03, pg. 1415, HTSUS, 
states that “[t]hese vehicles may be designed to travel singly, or to be coupled to one or more 
vehicles of the same type, or to one or more trailer vehicles.” 

Situation number one describes the importation of complete “A” and “B” cars, or “mar- 
ried pairs,” on the same ship. These “married pairs” must be joined together to be opera- 
tional. When together, the “married pairs” are powered from a stationary external source, 
and are, thus, classifiable under subheading 8603.10.00, HTSUS. 

Situation number two describes the importation of complete “A” and “B” cars when im- 
ported on separate ships. Situation number three describes the importation of unas- 
sembled carbodies that will be completed in the United States. 49.72 percent of the 
carbodies’ constituent parts will be assembled in Italy. This assembly consists of the struc- 
tural shell, windows, doors, underframe, interior lighting and fixtures, air diffuser duct- 
ing, wiring and tubing for connection to the electrical and mechanical components. The 
balance of 50.28 percent of the constituent parts, to be completed in the United States, in- 
cludes the propulsion system, ATC equipment, brake equipment, couplers, air-condition- 
ing system, intercommunication radio system, wheel assembly, seats, bearings, and 
trucks. 

General Rule of Interpretation (GRI) 2(a) states that “[a]ny reference in a heading to an 
article shall be taken to include a reference to that article incomplete or unfinished, pro- 
vided that, as entered, the incomplete or unfinished article has the essential character of 
the complete or finished article.” Moreover, the Explanatory Notes to Section XVII, Chap- 
ter 86, pg. 1414, state that “[iJncomplete or unfinished vehicles are classified with the cor- 
responding complete or finished vehicles, provided they have the essential character 
thereof.” For an item to have the essential character of the finished product, it must be rec- 
ognizable as such a product. In determining an article’s essential character, one must look 
to the merchandise in question—as it changes, so too may the factors which determine its 
essential character. Factors found to be relevant in other contexts include the significance 
of the imported components or their role in relation to the use or overall functioning of the 
complete article and, to the extent that it validates the comparison, the cost or value of the 
complete article versus the cost or value of the imported components. See HQ 084845, 
dated November 24, 1989; HQ 086555, dated April 16, 1990. 

A complete railway or tramway passenger coach is a wheeled rail vehicle designed to 
carry passengers for travel. As designed, a complete coach would ordinarily consist of a 
structural shell outfitted with seats and other customary furnishings relative to passenger 
comfort and convenience, an underframe and trucks to support the shell, wheels, axles, 
brakes, electric subassemblies, and the mode of propulsion. 

In situation number two, the “A” and “B” cars are recognizable as a complete railway 
passenger car. The “married pairs” each certain all of the above components, and must only 
be joined together to complete the finished product. Thus, the cars have the essential char- 
acter of “[s]elf-propelled railway coaches * * * [p]owered from an external source of elec- 
tricity,” and are classifiable under subheading 8603.10.00, HTSUS. 

In situation number three, noting the list of components, the incomplete or unfinished 
railcar also has the essential character of a “[s]elf-propelled railway ** * coach[ ]*** 
[plowered from an external source of electricity,” which is classifiable under subheading 
8603.10.00, HTSUS. The term “unfinished” was defined in American Import Co. v. United 
States, 26 CCPA 72, 74, T.D. 49612 (1938), wherein the court stated: 

It has long been the generally accepted rule that a thing may be classified for tariff 
duty purposes under the eo nomine provision for the article unfinished if that thing 
has been so far processed towards its ultimate completed form as to be dedicated to the 
making of that article or class of articles alone. 


In the instant case, the absence of the parts added in the United States does not detract 
from the railcar’s identity as a self-propelled railway passenger car. The unassembled car- 
bodies are clearly dedicated to the making of the complete article. They possess the aggre- 
gate of distinctive component parts which identify the components in general as a wheeled 
rail vehicle. Thus, the railcars described in situation number three are also classifiable un- 
der subheading 8603.10.00, HTSUS. 

The importer contends that the railcars described in situation number three are classifi- 
able under subheading 8607.99.50, HTSUS, which provides for “[p]arts of railway or tram- 
way locomotives or rolling stock * * * [o]ther * * * [o]ther.” However, according to GRI 2(a) 
and the Explanatory Notes to Section XVII, Chapter 86, pg. 1414, an article cannot be clas- 
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sified as a part of an item if it has the “essential character” of a finished product described 
in another heading. 


Holding: 

The railcars, described in situations one, two, and three, are classifiable under subhead- 
ing 8603.10.00, HTSUS, which provides for “[s]elf-propelled railway * * * coaches * * * 
[p]owered from an external source of electricity.” The applicable rate of duty for these ar- 
ticles is 6.3% ad valorem. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, December 26, 1991. 


CLA-2:CO:R:C:M 089208 JAS 
Category: Classification 
Tariff No. 8605.00.00, HTSUS 
AREA DIRECTOR OF CUSTOMS 


NEw YORK SEAPORT 
6 World Trade Center 
New York, NY 10048 


Re: Railway carbodies; bi-level railway passenger cars not self-propelled; unfinished rail- 
cars; essential character; headings 8605, 8607; I.A. 20/91. 


DEAR SIR: 

By letter dated January 30, 1991, as supplemented, counsel for Mitsui & Co. (U.S.A.) 
Inc., has requested internal advice on the tariff status of certain carbodies from Japan, to be 
completed into railway or tramway passenger coaches, not self-propelled. 

Mitsui’s contract calls for it to supply ten (10) railway rotor coaches to the Long Island 
Railroad. This decision is limited to the components for coaches designated 1 and 2. The 
tariff status of components for the remaining eight (8) coaches is not in issue here. 


Facts: 


Each carbody is imported for assembly into not self-propelled railway passenger cars. Af- 
ter importation, these components will be combined with truck assemblies, coupling de- 
vices, and other separately imported components to complete each car. The carbodies and 
their components are imported unassembled. 

The importation consists of two unfinished railway passenger cars, each consisting of 
two sides, two ends, and roof, of aluminum and/or steel construction. Also included are the 
windows and doors, toilets, wall cabinet, ceiling and flooring materials, radio with antenna 
and power supply unit, air conditioning unit with electrical supply, electric coupler with 
battery and cables, brake hoses and valves, passenger and saloon area luggage racks, exte- 
rior indicator light, plus one, two and three-passenger scat frames with cushions, door ac- 
cess panel, stairway and exterior handles. The shells combine with these components to 
form more or less complete railway carbodies. The value of the imported componentsis said 
to represent approximately 74 percent of the value of each completed passenger coach. 
Counsel advises that because of their unique design construction these cars do not require 
underframes. 

After importation, the described components are assembled with the truck assemblies 
and coupling devices to complete the railcars. A fire extinguisher and rope ladder are acces- 
sory items which are to be separately classified. 

When completed, these cars are intended to be used as an A and B pair; however, each car 
will be complete and capable of independent use as a railway passenger car. 
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Issue: 


Whether the carbodies, imported unassembled and unfinished, are railway or tramway 


passenger coaches, not self-propelled, of heading 8605, or parts of railway or tramway rol- 
ling stock of heading 8607. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRI 2 through 6. GRI 2(a) provides that any reference 
in a heading to an article shall be taken to include a reference to that article incomplete or 
unfinished, provided that, as entered, the incomplete or unfinished article, whether im- 
ported unassembled or not, has the essential character of the complete or finished article. 

In a meeting at Headquarters on October 30, 1991, Mitsui’s counsel made the following 
arguments in favor of the heading classification: (1) under GRI 1, heading 8607 applies to 
the carbodies in their condition as imported because they are within the common meaning 
of the term coachwork which Chapter 86, Note 2(e), HTSUS, regards as parts, (2) relevant 
Explanatory Notes (ENs) regard bodies not mounted on underframes as parts of railway 
rolling-stock, and (3) the carbodies are identifiable as being suitable for use solely or princi- 
pally with railway or tramway rolling stock. 

Regarding issue (1), counsel has not cited any persuasive lexicographic authority estab- 
lishing the common meaning of term coachwork which can be applied to the merchandise 
in issue here. However, we note two abstracted decisions under the TSUS, T. D. 56358 (13) 
and T.D. 56467 (46), which deal, respectively, with automobile metal door lock assemblies 
and automobile hood ornaments. These decisions indicate to us that the term coachwork 
applies to such things as small appurtenances that complete or decorate a vehicle. 

Regarding issue (2), counsel’s argument that the ENs support the parts classification 
must yield to the more succinct statement in the ENs, at p. 1414, that incomplete or unfin- 
ished vehicles are classified with the corresponding complete or finished vehicles, provided 
they have the essential character thereof. 

In order to determine whether heading 8605 even applies it is necessary to resort to GRI 
2(a). Determining an article’s essential character will depend, of course, on the merchan- 
dise. As the merchandise changes, so too, may the factor or factors which determine its es- 
sential character. Factors found to be relevant in other contexts are the number and 
significance of the imported components or their role in relation to the use or overall func- 
tioning of the completed article and, tothe extent that it validates that comparison, the cost 
or value of the imported components versus the cost or value of the completed article. 

Arailway or tramway passenger coach is a wheeled rail vehicle designed to carry passen- 
gers primarily for day travel. As designed, a complete or finished coach would ordinarily 
comprise the structural shell outfitted with seats and other customary furnishings relative 
to passenger comfort, sometimes supported by an underframe, and trucks consisting of the 
wheels, axles and brakes, plus pneumatic and electric subassemblies. 

Applying this criteria to the merchandise here, we find that although incapable of inde- 
pendent movement, the imported components are the aggregate of distinctive component 
parts which identify the importation asa wheeled rail vehicle designed to carry passengers. 
These components are the very essence of a complete railway passenger coach. That the 
cost or value of the imported components represents 74 percent of the cost or value of a 
completed coach further supports this conclusion. 


Holding: 

Under the authority of GRI 2(a), HTSUS, the imported components, as described, have 
the essential character of railway or tramway passenger coaches, not self-propelled, of 
heading 8605.00.00, HTSUS. They are so classified. The rate of duty if 18 percent ad 
valorem. 

ARTHUR P. SCHIFFLIN, 
(for John Durant, Director, 
Commercial Rulings Division.) 








U.S. CUSTOMS SERVICE 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington. DC, July 23, 1992. 


CLA-2 CO:R:C:M 952234 DWS 
Category: Classification 


Tariff No. 8605.00.00 
AREA DIRECTOR 


NEw YORK SEAPORT 
US. CusToMS SERVICE 
6 World Trade Center 
New York, NY 10048 


Re: IA 44/92; Railway carbodies; railway passenger cars not self-propelled; unfinished 
railcars; GRI 2(a); HQ 089208; HQ 950118; American Import Co. v. U.S.; General Ex- 
planatory Note to Chapter 86; Explanatory Note 86.07; 8607.99.10. 


DEAR AREA DIRECTOR: 


This is in response to your memorandum of June 26, 1992 (CLA-2-86:S:N:N 1-106), for- 
warding a letter dated April 3, 1992, from Barnes, Richardson & Colburn on behalf of Mit- 
sui & Company (U.S.A.), Inc., requesting internal advice concerning the tariff 
classification of eight carbodies for railway passenger coaches under the Harmonized Tar- 
iff Schedule of the United States (HTSUS). 

The importer’s contract calls for it to supply 10 railway passenger coaches to the Long 
Island Railroad. This decision is limited to the components for coaches designated 
3 through 10. Coaches designated 1 and 2 were separately ruled upon in HQ 089208, dated 
December 26, 1991. 

Facts: 


The merchandise consists of eight carbodies for railway passenger coaches. After im- 
portation into the United States, the carbodies were assembled with imported trucks and 
other components into not self-propelled, bi-level passenger cars. These cars are similar to 
self-propelled cars with married pairs, i.e., they contemplate use as an A and B pair. Howev- 
er, although intended to be used as a pair, after final assembly in the United States, each A 
and B car is complete and capable of independent use as a passenger railway car. 

In their condition as imported, the eight carbodies were not complete. They consisted of 
two sides, two ends, and a roof, all of aluminum and/or steel construction. The carbodies 
also contained a low voltage power supply unit, an air conditioning unit, a passenger area 
luggage rack, frames for seats, coat hooks, windows, doors, toilets, wall cabinets, and ceil- 
ing and flooring materials. Counsel for the importer claims that the carbodies as imported 
represent 48.7 percent of the final value of the completed railway cars. 

After importation, the carbodies were fitted with truck assemblies (the undercarriage), 
radio equipment, power supply and control equipment for the air conditioning system, cou- 
pling equipment, brake hoses and valves, seat cushions, and other minor accessories. 
Issue: 


Whether, for classification purposes, the subject carbodies impart the essential charac- 
ter of not self-propelled railway passenger coaches? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRI’s), taken in order. GRI 1 provides that classification is determined 
according to the terms of the headings and any relative section or chapter notes. 

The carbodies involved in HQ 089208, at the time of importation, consisted of two sides, 
two ends, and aroof, all of aluminum and/or steel construction. Included were the windows 
and doors, toilets, wall cabinets, ceiling and flooring materials, the radio with antenna and 
power supply unit, the air conditioning unit with electrical supply, an electric coupler with 
a battery and cables, brake hoses and valves, the passenger and saloon area luggage racks, 
the exterior indicator light, set frames with cushions, the door access panel, and stairway 
and exterior handles. Counsel for the importer claimed that the value of the carbodies at 
importation represented 74 percent of the value of the completed passenger coach. 

We held in HQ 089208 that carbodies 1 and 2 are classifiable under subheading 
8605.00.00, HTSUS, which provides for: “[rJailway or tramway passenger coaches, not 
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self-propelled.” Counsel for the importer argued, as in the present case, that the carbodies 
are classifiable under subheading 8607.99.10, HTSUS, which provides for: “[p]arts of rail- 
way or tramway locomotives or rolling stock: [o]ther: [o]ther: [flor vehicles of heading 8605 
or 8606,except brake regulators.” 

In determining whether an unfinished article imparts the essential character of that 
same article completed, GRI 2(a) must be consulted. It states that: 


{aJny reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
ished article has the essential character of the complete or unfinished article. It shall 
also include a reference to that article complete or finished (or falling to be classified as 
complete or finished by virtue of this rule), entered unassembled or disassembled. 


The term “unfinished” was defined in American Import Co. v. U.S., 26 CCPA 72, 74, T.D. 
49612 (1938), wherein the court stated: 


[i]t has long been the generally accepted rule that a thing may be classified for tariff 
duty purposes under the eo nomine provision for the article unfinished if that thing 
has bean so far processed towards its ultimate completed form as to be dedicated to the 
making of that article or class of articles alone. 


As stated in HQ 089208, “[a] railway or tramway passenger coach is a wheeled rail ve- 
hicle designed to carry passengers primarily for day travel. As designed, a complete or fin- 
ished coach would ordinarily comprise the structural shell outfitted with seats and other 
customary furnishings relative to passenger comfort, sometimes supported by an under- 
frame, and trucks consisting of the wheels, axles and brakes, plus pneumatic and electric 
subassemblies.” 

It is our position that, as was held in HQ 089208, the subject carbodies impart the essen- 
tial character of complete railway passenger coaches. The carbodies have been so far pro- 
cessed toward their ultimate completed form as to be dedicated to the making of railway 
passenger coaches. 

Counsel for the importer argues that because only 48.7 percent of the value of the com- 
pleted railway passenger coaches is imported, the carbodies cannot impart their essential 
character. We disagree. HQ 950118, dated December 10, 1991, dealt with the classification 
of unfinished transit carbodies under the HTSUS. At the time of importation, the transit 
carbodies represented 49.7 percent of the value of the completed transit cars. However, the 
carbodies were held to impart the essential character of the completed transit cars. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes, although 
not dispositive, are to be used to determine the proper interpretation of the HTSUS. 54 Fed. 
Reg. 35127, 35128 (August 23, 1989). In part, General Explanatory Note to chapter 86 (p. 
1414), HTSUS, states that: 


{ilncomplete or unfinished vehicles are classified with the corresponding com- 
plete or finished vehicles, provided they have the essential character thereof. Such 
vehicles may include: 

(1) Locomotives or motorised railway or tramway coaches, not fitted with a power 
unit, measuring instruments, safety apparatus or service equipment. 

(2) Passenger coaches not fitted vith seats. 

(3) Truck underframes complete with suspension and wheels. 
On the other hand, bodies of motorised railway or tramway coaches, of vans, wagons or 
trucks or of tenders, not mounted on underframes, are classified as parts of railway or 
tramway locomotives or rolling-stock (heading 86.07). 


In part, Explanatory Note 86.07 (pp. 1418-1419), HTSUS, states that: 


[p]arts of railway or tramway locomotives or rolling-stock include: 

(10) Bodies (not mounted on underframes) for motorised or non-self-propelled rail- 
way or tramway rolling-stock (e.g., for coaches, trucks, wagons, etc.); parts of such bo- 
dies (e.g., coach or truck doors, partitions, hinged sides of wagons, side stanchions, 
running boards, water tanks for tenders). 


Counsel for the importer argues that because the subject merchandise consists of bodies 
not mounted on underframes, under General Explanatory Note to chapter 86, HTSUS, the 
carbodies are classifiable as parts under heading 8607, HTSUS. 

We disagree with counsel’s argument. It is our position that the subject carbodies are not 
the types of articles contemplated in Explanatory Note 86.07, HTSUS. We find that the bo- 
dies listed in that note are more like coach body shells. The subject carbodies are equipped 
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with such more than doors and partitions. They contain articles such as a low power volt- 
age power supply unit, an air conditioning unit, toilets, and wall cabinets. 

Consequently, under General Explanatory Note to chapter 86, HTSUS, the subject car- 
bodies are classifiable under subheading 8605.00.00, HTSUS. 


Holding: 

The carbodies are classifiable under subheading 8605.00.00, HTSUS, which provides 
for: “(r)ailway or tramway passenger coaches, not self-propelled.” The general, column one 
= of duty is 18 percent ad valorem. You should advise the internal advice applicant of this 

ecision. 
MakrVIN M. AMERNICK, 
(for John Durant, Director, 
Commercial Ruling Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2 R:C:M 957777 JAS 
Category: Classification 


Tariff No. 8607.99.10 
Mr. JAMEs S. O’ KELLY, Esq. 


BARNES, RICHARDSON & COLBURN 
475 Park Avenue South 
New York, NY 10016 


Re: Incomplete, unfinished railway or tramway passenger coach, not self-propelled; par- 
tially outfitted railway carbody imported without underframe and truck or bogie; es- 
sential character, GRI 2(a); Heading 8605.00.00; parts of railway or tramway rolling 
stock; HQ 089208 and H@ 952234 revoked. 


DEAR Mk. O’KELLY: 

In HQ 089208, dated December 26, 1991 (I.A. 20/91) and HQ 952234, dated July 23, 1992 
(I.A. 44/92), to the Area Director of Customs, New York Seaport, we responded to requests 
for internal advice you initiated as counsel for Mitsui & Co. (U.S.A.) Inc. 

In these decisions we held that certain railway carbodies imported under contract with 
the Long Island Railroad were incomplete or unfinished railway or tramway passenger 
coaches not self-propelled, classifiable in heading 8605.00.00, Harmonized Tariff Schedule 
of the United States (HTSUS). We have reviewed the matter and are now of the opinion 
that these rulings are incorrect. Accordingly, they are revoked by this ruling. 


Facts: 


The importations consist of partially outfitted carbodies which, after importation, are 
combined with truck assemblies or bogies, coupling devices, and other separately imported 
components into complete railcars, not self-propelled. The components for coaches desig- 
nated 1 and 2 each consist of two sides, two ends, and roof, of aluminum and/or steel 
construction. Also included are the windows and doors, toilets, wall cabinet, ceiling and 
flooring materials, radio with antenna and power supply unit, air conditioning unit with 
electrical supply, electric coupler with battery and cables, brake hoses and valves, passen- 
ger and saloon area luggage racks, exterior indicator light, plus one, two and three-passen- 
ger seat frames with cushions, door access panels, stairway and exterior handles. The 
carbody shells, outfitted with their components, as described, form more or less complete 
railway carbodies. You advised us that because of their unique design and construction 
these cars do not require underframes. You state that the value of the imported compo- 
nents represents approximately 74 percent of the value of each completed passenger coach. 

The components for coaches 3 through 10 each consist of two sides, two ends and a roof, 
of aluminum and/or steel construction, a low voltage power supply unit, air conditioning 
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unit, passenger area luggage rack, frames for seats, coat hooks, windows, doors, toilets, 
wall cabinets, and ceiling and flooring materials. These components represent approxi- 
mately 48.7 percent of the cost or value of a completed passenger coach. 

After importation, the described components were assembled with trucks or bogies and 
coupling devices to form 10 complete railway or tramway passenger coaches. When com- 
pleted, these cars are intended to be used as an A and B “married” pair; however, each car 
will be complete and capable of independent use as a railway passenger car. 

The provisions under consideration are as follows: 


8605.00.00 Railway or tramway passenger coaches, not self-propelled; luggage 
vans, post office coaches and other special a railway or tramway 
coaches, not self-propelled (excluding those of heading 8604) * * * 17.6 
percent 
* * * * * * 


8607 Parts of railway or tramway locomotives or rolling stock: 
Other: 
8607.99 Other: 
8607.99.10 For vehicles of heading 8605 or 8606, except brake regu- 
lators * * *5 percent 
Issue: 


Whether the imported carbodies, as described, are incomplete or unfinished railway or 
tramway passenger coaches for tariff purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 2(a) provides that any reference 


in a heading to an article shall be taken to include a reference to that article incomplete or 
unfinished, provided that, as entered, the incomplete or unfinished article, whether im- 
ported unassembled or not, has the essential character of the complete or finished article. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

We noted in H@ 089208 and HQ 952234 that a railway or tramway passenger coach is a 
wheeled rail vehicle designed to carry passengers, primarily for day travel. As designed, a 
complete or finished coach would ordinarily comprise the structural shell outfitted with 
seats and other customary furnishings relative to passenger comfort, sometimes sup- 
ported by an underframe, and trucks consisting of the wheels, axles and brakes, plus pneu- 
matic and electric subassemblies. We concluded in the cited decisions that the imported 
components were the aggregate of distinctive component parts which identified the im- 
portations as wheeled rail vehicles designed to carry passengers, and that, as imported, the 
components were clearly dedicated to making completed passenger railcars. 

We have reconsidered this matter and are now of the opinion that in the cited decisions 
undue reliance may have been placed on legal principles developed under the HTSUS pre- 
decessor tariff code, the Tariff Schedules of the United States. While we recognize that ona 
case-by-case basis administrative and judicial decisions under a prior nomenclature can be 
instructive in interpreting provisions of the HTSUS this is not the case here. We also be- 
lieve that the characterization of a railway passenger coach first and foremost as a vehicle 
capable of a transport function must be more fully considered. In this latter regard, the 
General Explanatory Notes (EN) to Chapter 86 state, at p. 1414, that incomplete or 
unfinished vehicles are classified with the corresponding complete or finished vehicles, 
provided they have the essential character thereof. The note then lists examples of vehicles 
that would be considered incomplete or unfinished for tariff purposes. However, the EN 
then continues by stating that bodies of motorized railway or tramway coaches, of vans, 
wagons or trucks, or of tenders, not mounted on underframes, are classified as parts of rail- 
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way or tramway locomotives or rolling stock (heading 86.07) . For these reasons, it is now 
our position that the railway carbodies in HQ 089208 and HQ 952234 do not have the es- 
sential character of complete or finished railway passenger coaches not self-propelled. 


Holding: 


Under the authority of GRI 1, the railway carbodies are provided for in heading 8607. 
They are classifiable in subheading 8607.99.10, HTSUS. 


Effect on Other Rulings: 


HQ 089208, dated December 26, 1991, and HQ 952234, dated July 23, 1992, are revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC 


CLA-2 R:C:M 957790 JAS 
Category: Classification 
Tariff No. 8603.10.00 and 8607.99.50 
Mr. CARLO BRUZZONE 
BRUZZONE SHIPPING, INC. 
132 Nassau Street, Inc. 
New York, NY 10038 


Re: Unassembled railway cars; railway cars, incomplete, unfinished self-propelledrailway 
or tramway coaches powered from an external source of electricity, subheading 
8603.10.00; essential character, GRI 2(a); HQ 950118 modified. 


DEAR MR. BRUZZONE: 

In HQ 950118, dated December 10, 1991, we replied to your ruling request of August 9, 
1991, on behalf of Breda Costruzioni Ferroviarie, on the classification of certain rapid 
transit subway railcars from Italy. 

The ruling held that the railcars were classifiable in subheading 8603.10.00, Harmo- 
nized Tariff Schedule of the United States (HTSUS), as self-propelled railway or tramway 
coaches, vans and trucks, other than those of heading 8604, powered from an external 
source of electricity. We have reviewed the matter and are now of the opinion that theruling 
is partially incorrect. Accordingly, it is modified by this ruling. 


Facts: 


The transit cars in this request are distinct carbodies consisting of A and B sections, 
which must be joined together as “married pairs” into an articulated self-propelled railway 
coach. The separate A and B carbodies cannot independently function as a self-propelled 
railcar. Each A and B carbody is essentially complete in and of itself, lacking only minor 
electrical and propulsion components supplied by the other car to be fully operational. 

These cars were imported in three factual situations: two fully outfitted A carbodies and 
two fully outfitted B carbodies on the same vessel, requiring minor assembly operations for 
completion into a functioning unit; A carbodies on one vessel and B carbodies on another 
vessel; and incomplete A and incomplete B carbodies imported unassembled on the same 
vessel. In this last situation, each carbody consists of a structural shell, windows, doors, 
underframe, interior lighting and fixtures, air diffuser ducting, wiring and tubing for con- 
nection to the electrical and mechanical components. The imported components in the 
third situation constitute 49.7 percent of the cost or value of a complete self-propelled rail- 
car. The remaining 50.3 percent of the cost or value of the completed car is represented by 
components to be added in the United States including the propulsion system, ATC equip- 
ment, brake equipment, couplers, air conditioning system, intercommunication radio sys- 
tem, wheel assembly, seats, bearings, and trucks. 
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The provisions under consideration are as follows: 


8603 Self-propelled railway or tramway coaches, vans and trucks, other 
than those of heading 8604: 
8603.10.00 Powered from an external source of electricity * * * 6 percent 
* * * * * * * 


8607 Parts of railway or tramway locomotives or rolling stock: 
Other: 

8607.99 Other: 

8607.99.50 Other * * * 3.7 percent 


Issue: 


Whether A and B carbodies imported in each of the three fact patterns, as described, are 
self-propelled railway or tramway coaches of heading 8603; if not, whether they are parts of 
heading 8607. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 2(a) states, in part, that incom- 
plete or unfinished articles are to be classified in the same heading as the complete or fin- 
ished article, provided that, as entered, the incomplete or unfinished article has the 
essential character of the complete or finished article. It also applies to complete or finished 
articles entered unassembled or disassembled. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the Customs Cooperation Council’s official interpretation of the 
Harmonized system. While not legally binding on the contracting parties, and therefore 
not dispositive, the ENs provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification of merchandise under 
the System. Customs believes the notes should always be consulted. See T.D. 89-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989) 

In the first factual situation, A and B carbodies imported on the same vessel are unas- 
sembled or disassembled articles under GRI 2(a). They will continue to be classifiable in 
subheading 8603.10.00, HTSUS, as self-propelled railway or tramway coaches powered 
from an external source of electricity. 

Inthe second factual situation, each A and B carbody, though imported separately, is nev- 
ertheless recognizable as a complete railway coach consisting of a fully outfitted passenger 
compartment, underframe and truck. Each carbody lacks only minor electrical and propul- 
sion components supplied by the other car to make the articulated car operational. We note 
that the General Explanatory Notes (EN) to Chapter 86, at p. 1414, list motorized rail- 
way or tramway coaches not fitted with a power unit as examples of incomplete or unfin- 
ished vehicles. For these reasons, we remain of the opinion that each A and B carbody has 
the essential character of a self-propelled railway coach because each car has the aggregate 
of distinctive component parts that establishes its identity as a railway coach. 

In the third factual situation, HQ 950118 concluded that the incomplete A and B carbo- 
dies, as described, imported unassembled on the same vessel, had the essential character of 
complete or finished railway coaches. We have reconsidered this position and are now of the 
opinion that undue reliance may have been placed on legal principles developed under the 
HTSUS predecessor tariff code, the Tariff Schedules of the United States. While we recog- 
nize that on a case-by-case basis administrative and judicial decisions under a prior nomen- 
clature can be instructive in interpreting provisions of the HTSUS this is not the case here. 
We also believe that the characterization of a railway passenger coach first and foremost as 
a vehicle capable of a transport function must be more fully considered. In this latter re- 
gard, the previously cited EN to Chapter 86 states that incomplete or unfinished vehicles 
are classified with the corresponding complete or finished vehicles, provided they have the 
essential character thereof. The note then lists examples of vehicles that would be consid- 
ered incomplete or unfinished for tariff purposes. However, the EN then continues by stat- 
ing that bodies of motorized railway or tramway coaches, of vans, wagons or trucks, or of 
tenders, not mounted on underframes, are classified as parts of railway or tramway loco- 
motives or rolling stock (heading 86.07). For these reasons, it is now our position that the 
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incomplete or unfinished A and B carbodies, as described, do not have the essential charac- 
ter of complete or finished self-propelled railway passenger coaches. 
Holding: 

Under GRI 2(a), the A and B carbodies in the first factual situation are unassembled ar- 
ticles provided for in heading 8603. They are classifiable in subheading 8603.10.00, 
HTSUS. Under GRI 2(a), each A and B carbody in the second factual situation has the es- 
sential character of a railway or tramway coach of heading 8603. Each A and B carbody is 
classifiable in subheading 8603.10.00, HTSUS. The incomplete A and B carbodies in the 
third factual situation lack the essential character ofa self-propelled railway coach of head- 
ing 8603. Under GRI 1, they are provided for in heading 8607. These carbodies are classifi- 
able in subheading 8607.99.50, HTSUS. 


Effect on Other Rulings: 
HQ 950118, dated December 10, 1991, is modified consistent with this decision. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 





PROPOSED MODIFICATION OF RULING LETTER RELATING TO 
CLASSIFICATION OF GREENHOUSE SCREEN MATERIAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain greenhouse screen material. Comments are in- 
vited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before May 26, 1995. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, Franklin Court, Washington, DC 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W,, 
Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Textile 
Classification Branch, (202-482-7050). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain greenhouse screen material which was classi- 
fied as backed aluminum foil in heading 7607, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), in Headquarters 
Ruling Letter (HRL) 083975 of April 11, 1990. Classification of the 
screen material was based upon application of General Rule of Inter- 
pretation 3, HTSUSA. Upon review, Customs believes that we erred in 
identifying the competing headings which equally merit consideration 
for classification of the screen material. The analysis in proposed modi- 
fication letter HRL 088546 explains our view on the matter. 

HRL 083975 is set forth in Attachment “A” to this document. Pro- 
posed HRL 088546 modifying HRL 083975 is set forth in Attachment 
“B” to this document. Before taking this action, consideration will be 
given to any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: April 5, 1995. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, April 11, 1990. 


CLA-2 CO:R:C:G 083975 AJS 
Category: Classification 
Tariff No. 4601.99.0000, 
6002.43.0000 and 7607.20.5000 
Mr. ROBERT A. CALANDRA, ESQ. 
FREEMAN, WASSERMAN & SCHNEIDER 
90 John Street 
New York, NY 10038 


Re: Greenhouse screen material. 


DEAR MR. CALANDRA: 

Your letter of March 10, 1989, requesting a reconsideration of New York ruling letter 
832733 has been referred to this office for reply. 
Facts: 

The articles in question are different types of greenhouse screen material. The screen 


material has a wide variety of uses including ornamentation, shading, windbreaking, ven- 
tilation, soil support, predator and evaporation control, and insulation. The principle use 
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in the United States of the screen material is for greenhouse screens used with shading and 
heat retention systems. The material is composed of polyester, polyethylene and aluminum 
components. The articles are manufactured in five standard widths and are to be imported 
in material roll lengths. 

There are two particular types of screen material under reconsideration. One type is 
comprised of polyester or polyethylene strips 5 min or less in width. The second type addi- 
tionally contains backed aluminum foil strips as a component. Inasmuch as this is a re- 
quest for reconsideration, we will not consider the classification of any items which were 
not part of New York ruling letter 832733 of November 21, 1988. In the interest of sound 
administration, your request for aruling on screens comprised of polyester or polyethylene 
strips with a width in excess of 5 mm should be made the subject of a separate request. 


Issue: 


Whether the greenhouse screen material in question is classifiable within subheading 
4601.99.00, HTSUSA, which provides for plaits and similar products of plaiting material; 
or within subheading 6002.43.00, HTSUSA, which provides for warp knit fabrics of man- 
made fibers; or within subheading 7607.20.50, HTSUSA, which provides for other articles 
of backed aluminum foil. 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
GRI 1 provides that classification is determined first in accordance with the terms of the 
headings of the tariff and any relative section or chapter notes. 

You claim that the articles in question are parts of shading and heat retention systems 
and not material for making greenhouse screens. You state that this conclusion is sup- 
ported by the analysis in Coraggio Design Inc. v. United States (Coraggio), Slip Op. 88-22, 
February 19, 1988. You conclude that screen material is not a material because it is ad- 
vanced to a point where no significant processing steps remain. However, this is only one of 
the requirements which must be satisfied before an article can be classified as more than 
material. Coraggio also requires that the material be processed to the point where an indi- 
vidual article is identifiable with certainty, and the material must be cut to specific lengths 
or marked for cutting. Id. at 14. The articles at issue do not satisfy the remaining two 
prongs of the Coraggio test. Individual screens are not identifiable with certainty in each 
roll. Each roll contains a different number of screens depending on the size of the green- 
house which will be covered. In addition, the screen material is not cut to specific lengths or 
marked for cutting at the time of importation. The fact that the material is cut in standard 
widths does not by itself satisfy this requirement. Therefore, the screen material in ques- 
tion is classifiable as a material for making greenhouse screens and not as a part of a shad- 
ing and heat retention system. 

The classification of greenhouse screen material as a “material” is also supported by one 
of the cases cited in Coraggio. In Harding Co. v. United States, 23 CCPA 250, T.D. 48109 
(1936), the court held that material commercially suitable for use only for the manufacture 
of brake lining, imported in rolls, not cut before importation, not marked for cutting, and 
not dedicated to the making of any particular brake lining, was “material” for the purpose 
of making automobile brake linings and not finished or unfinished parts of automobiles. 
The greenhouse screen material at issue satisfies all these factors listed in Harding, and as 
such are classifiable in a similar manner as a material”. 

While these decisions are not binding on Customs, Congress has appropriately indicated 
that earlier tariff rulings must not be disregarded in applying the HTSUSA. The confer- 
ence report to the Omnibus Trade Bill, states that “on a case-by-case basis prior decisions 
should be considered instructive in interpreting the HTS[USA], particularly where the no- 
menclature previously interpreted in those decisions remain unchanged and no dissimilar 
interpretation is required by the text of the HTS[USA].” H. Rep. No. 100-576, 100th Cong., 
2D Sess. 548 (1938) at 550. In this case, we find these two decisions to be most instructive in 
determining the difference between a “material” and a “part”. 

The first type of screen material to be considered is comprised of polyester or polyethyl- 
ene strips 5 mm or less in width. You claim that these screens are classifiable in subheading 
5911.90.00, HTSUSA, as textile articles for technical use. In our opinion this argument is 
based on an incorrect understanding of Chapter 59, Note 7(b). This note states that textile 
articles of a kind used for technical purposes cover articles such as textile fabrics and felts, 
endless or fitted with linking devices, of a kind used in papermaking or similar machines 
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such as pulp or asbestos-cement machines, gaskets, washers, polishing discs and other ma- 
chinery parts. The articles in question do not fall within the purview of this description. 

Furthermore, the Explanatory Notes (EN) to 59.11 state in part that all textile articles of 
a kind used for technical purposes are classified in this heading and not elsewhere in Sec- 
tion XI. EN 59.11(B). Inother words, an item must bea textile article and used for technical 
purposes. The EN list the following as.examples: 


“(1) Any of the fabrics of (A) above which have been made up (cut to shape, as- 
sembled by sewing, etc.), for example, straining cloth for oil presses made by assembly 
of several pieces of fabric; boltingc oth cut to shape and trimmed with tapes or finished 
with metal eyelets or cloth mounted on a frame for use in screen printing. 

(2) Textile fabrics and felts, endless or fitted with linking devices, of a kind used in 
paper-making or similar machines (for example, for pulp or asbestos-cement) * * *, 

(3) Articles formed of linked monofilament yarn spirals and having similar uses to 
the textile fabrics and felts of a kind used in paper-making or similar machines re- 
ferred to in (2) above. 

(4) Gaskets and diaphragms for pumps, motors, etc., and washers (excluding those 
of heading 84.84). 

(5) Dises, sleeves and pads for polishing and other machines. 

(6) Textile bags for oil presses 

(7) Cords cut to length, with knots, loops or metal or glass eyelets, for use on jac- 
quard or other looms. 

(8) Loom pickers. 

(9) Bags for vacuum cleaners, filter bags for air filtration plant, oil filters for en- 
gines, etc.” 


The articles in question are a combination of plastic and textile material used to make 
greenhouse screens. They are not used for technical purposes and do not fit the description 
of any of the articles in the Chapter note or the description of articles listed in the Explana- 
tory Notes to 59.11. 

Heading 4601 provides for “[p]laits and similar products of plaiting materials, * * *; 
plaiting materials, plaits and similar products of plaiting materials, bound together in par- 
allel strands or woven, in sheet form, * * * (for example, mats, matting, screens).” Chapter 
46, Note 1, states “[p]laiting materials means materials in a state or form suitable for plait- 
ing, interlacing or similar processes; it includes * * * monofilament and strip and the like of 
plastics.” Note 3 states “[t]he expression plaiting materials, plaits and similar products of 
plaiting materials, bound together in-parallel strands means plaiting materials * * * 
placed side by side and bound together, in the form of sheets, whether or not the binding 
materials are of spun textile materials.” This description is an eo nomine designation of the 
screens at issue which are made of plaiting material (plastic strips) bound together in par- 
allel strands using a monofilament. 

The EN to Chapter 46 state that goods made by binding parallel strands of plaiting mate- 
rials maybe bound by a plaiting material, textile yarn or some other material. EN 46.01(B). 
Therefore, the use of a knit monofilament such as in this case is also specifically covered by 
the ENs as well as Chapter Note 3. 

However, the ENs also state that the sole function of the textile yarn must be to bind the 
plaiting substance together. EN 46.01(B). This is not the sole function of the textile fabric 
in this case. in addition, the fabric allows for moisture and air to enter and exit the green- 
house. This process serves to regulate humidity as well as prevent water from forming 
puddles on the roof of the greenhouse. It has been admitted by the manufacturers that the 
plastic sheeting itself does not function in this manner. This conclusion regarding the func- 
tion of the textile fabric is also supported by the fact that other manufactures of agricultur- 
al shadecloth use only knit fabric to produce insulation, shading and evaporation control. 

Since the textile fabric in question performs a function other than that of binding the 
plaiting substance together, it goes beyond the description of allowable material in heading 
46.01. The screens are goods consisting of more than one material and, therefore, are clas- 
sifiable according to the principles of GRI 3. Based on this fact, the textile portion of the 
screen, as well as the plaiting material, must be taken into account for classification 
purposes. 

The fabric in question is a warp knit fabric made of 100 percent man-made fibers. Head- 
ing 6002 provides for knitted fabrics and subheading 6002.43.00 provides for warp knit fab- 
rics of man-made fibers. General Explanatory Note (A)(II) to Chapter 60 state that “[wlarp 
knits consist of a number of threads running in the direction of the warp (i.e., along the 
length of the fabric) each thread forming loops interlocking alternatively with loopsin rows 
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to the left and right.” The fabric used in the screens meets this description of warp knit 
fiber and also is made of man-made fibers. Therefore, this fabric is specifically provided for 
in subheading 6002.43.00, HTSUSA. 

The screen material in question is a good consisting partly of plastic strips and fabric. 
GRI 2(b) states any reference to goods of a given material or substance shall be taken to 
include a reference to goods consisting wholly or partly of such material or substance. The 
effect of this rule is to extend any heading referring to goods of a given material or sub- 
stance to include goods consisting partly of that material or substance. EN 2(b)(XI). Thus, 
a heading covering plaits and plaiting material (i.e. 4601) can include articles consisting 
partly of plaits and warp knit fabric, and a heading covering warp knit fabric (i.e. 6002) like- 
wise can include articles consisting partly of knit fabric and plaits. GRI 2(b) requires the 
classification of goods like the screen material at issue (i.e. ones consisting of more than 
one material) to be governed by GRI 3. 

GRI3 provides for classification when goods are prima facie classifiable under two head- 
ings by the application of GRI 2(b). The screen material consists of more than one compo- 
nent material and are prima facie classifiable within beading 4601 based on the fact that 
they contain plaiting material. In addition, the screens are prima facie classifiable within 
heading 6002 based on the fact that they contain warp knit fabric which is used for more 
than binding purposes. 

GRI 3(a) states that “[t]he heading which provides the most specific description shall be 
preferred to headings providing a more general description. However, when two or more 
headings each refer to part only of the materials or substances contained in mixed or com- 
posite goods * * *, those headings are to be regarded as equally specific in relation to the 
goods * * *.” Thisis the situation in the present case, therefore, neither one of the proposed 
headings can be considered more specific than the other. 

GRI 3(b) requires that composite goods consisting of different materials, which cannot 
be classified by reference to 3(a), shall be classified as if they consisted of the material which 
gives them their essential character. Neither the plaiting material or the warp knit fabric 
imparts the essential character to the screen material. They both perform an essential and 
unique function. Thus, the articlein question cannot be classified by the terms of GRI 3(b). 

GRI 3(c) states that when goods cannot be classified by réference to 3(a) or 3(b), they 
shall be classified under the heading which occurs last in numerical order. Accordingly, this 
rule requires the greenhouse screens of plaiting material (i.e., heading6002) and warp knit 
fabric (i.e., heading 4601) to be classified within heading 6002. 

Heading 7607, HTSUSA, provides for articles of backed aluminum foil. The screen mate- 
rial which contains components of backed aluminum foil, as well as plaiting material and 
warp knit fabric, would be also be subject to a GRI 2(b) analysis. The material is acomposite 
good consisting of component materials of backed aluminum foil, plaiting material and 
warp knit fabric. Classification of this type of article falls within GRI 3. Neither GRI 3(a) or 
3(b) would apply because the headings at issue are equally specific and none of the compo- 
nents provide the essential character for the screen material. Accordingly, GRI 3(c) would 
apply which requires a comparison to be made between subheadings 4601 (i.e., plaiting ma- 
terial), 6002 (i.e., warp knit fabric) and 7616 (i.e., articles of aluminum). Heading 7607 
would govern classification because it occurs last in numerical order. More specifically, the 
screen material would be classifiable within subheading 7607.20.5000 as articles of backed 
aluminum foil. 


Holding: 

The greenhouse screens comprised of polyester or polyethylene strips 5 mm or less in 
width are classifiable within subheading 6002.43.0080, HTSUSA, which provides for warp 
knit fabric of man-made fiber. 

The greenhouse screens which include components of aluminum are classifiable within 
subheading 7607.20.5000, HTSUSA, which provides for other articles of backed aluminum 
foil. 

ARTHUR P. SCHIFFLIN, 
(for Jerry Ladderberg, Acting Director, 
Commercial Rulings Division.) 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 17, APRIL 26, 1995 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 


CLA-2 R:C:T 088546 CMR 
Category: Classification, 


Tariff No. 7616.90.5080 
LOUIS SCHNEIDER 


FREEMAN, WASSERMAN & SCHNEIDER 
90 John Street 
New York, NY 10038 


Re: Modification of Headquarters Ruling Letter (HRL) 083975; greenhouse screen mate- 
rial; article of aluminum. 


DEAR MR. SCHNEIDER: 


Customs has reviewed HRL 083975 of April 11, 1990, and we believe it is necessary to 
modify part of our decision in that ruling. Customs issued HRL 083975 to your firm in re- 
sponse to your request on behalf of AB Ludvig Svensson, for reconsideration of New York 
Ruling Letter (NYRL) 832733 of November 21, 1988. Arguments raised in your submission 
of April 1, 1993 and April 18, 1994, have been considered in making this decision. 


Facts: 


NYRL 832733 classified certain greenhouse screen materials as other articles of alumi- 
num in subheading 7616.90.0080, Harmonized Tariff Schedule of the United States Anno- 
tated (HTSUSA), for those items containing aluminum foil in its material; or, as warp knit 
fabrics in subheading 6002.43.0090, HTSUSA, for those items that did not contain alumi- 
num foil. 

HRL 083975 reconsidered the classification of two types of screen material classified in 
NYRL 832733. The screen materials are constructed of 100 percent man-made fiber warp 
knit fabric with strips inserted into the fabric. One type, comprised of polyester or polyeth- 
ylene strips 5 mm or less in width, was classified in subheading 6002.43.0080, HTSUSA, 
which provides for warp knit fabric of man-made fiber. That part of HRL 083975 remains 
valid and unchanged. The screen material we are concerned with here is the second type 
consisting of polyester or polyethylene strips 5 mm or less in width and backed aluminum 
foil strips 5 mm or less in width. This screen material was classified in subheading 
7607.20.5000, HTSUSA, as articles of backed aluminum foil. It is this classification which 
Customs believes to be in error. 

That portion of HRL 083975 regarding the classification of the screen material as a““ma- 
terial” and not a “part”, thus eliminating consideration of classification in heading 8436, 
which provides for, among other things, other agricultural, horticultural machinery and 
parts thereof, remains valid and unchanged. However, customs will address your addition- 
al arguments on this point. 


Issue: 


Are the greenhouse screens consisting of polyester or polyethylene strips 5 mm or less in 
width and backed aluminum foil strips 5 mm or less in width properly classified as knit fab- 
ricin heading 6002, HTSUSA, as other articles of aluminum in heading 7616, HTSUSA, or 
as aluminum foil in heading 7607, HTSUSA? 

Are the aluminum foil strips in the greenhouse screens backed aluminum or metalized 
textile strips? 

Did Customs err in rejecting classification of the subject greenhouse screens in heading 
8436, HTSUSA, as parts of agricultural equipment? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that “classification shall be determined according to the 
terms of the headings and any relative section or chapter notes and, provided such head- 
ings or notes do not otherwise require, according to [the remaining GRIs taken in order].” 

In HRL 083975, Customs acknowledged that the greenhouse screen material consisting 
of knit fabric and backed aluminum foil is a composite good. However, Customs erred in 
stating that the screen material contained plaiting material; it does not. The polyester or 
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polyethylene strips measure 5 mm or less in width and thus are considered textile strip ma- 
terials of heading 5404, HTSUSA. As such, they are not within the definition of plaiting 
materials set forth in Note 1, Chapter 46, HTSUSA, which excludes strips and the like of 
chapter 54. The aluminum strips contained in the screen material also fails to fall within 
the definition of plaiting material provided in Note 1, Chapter 46, HTSUSA. 

Therefore, the issue is whether the classification of the screen material is determined by 
the knit fabric or the aluminum foil strips. Before addressing this issue, Customs must 
first determine if the aluminum foil strips are backed aluminum or metalized textile strip. 
Ifthe aluminum strips are textile, then the classification becomes much simpler as all the 
components would be textile. 

Metalized strip or the like of heading 5404 or 5405, combined with metal in the form of 
thread, strip or powder or covered with metal is classified in heading 5605, HTSUSA. The 
Explanatory Notes (ENs) to the Harmonized Commodity Description and Coding System, 
the official interpretation of the Harmonized Tariff Schedule at the international level, of- 
fers the following information regarding heading 5605 at pages 777 and 778. 

(1) Yarn consisting of any textile material (including monofilament, strip 
and the like and paper yarn) combined with metal thread or strip, whether 
obtained by a process of twisting, cabling or by gimping, whatever the proportion of the 
metal present. The gimped yarns are obtained by wrapping metal thread or strip spi- 
rally round the textile core which does not twist with the metal. Precious metals or 
plated metals are frequently used. 

(2) Yarn of any textile material (including monofilament, strip and the 
like, and paper yarn) covered with metal by any other process. This category 
includes yarn covered with metal by electrodeposition, or by giving it a coating of adhe- 
_ (e.g., gelatin) and then sprinkling it with metal powder (e.g., aluminium or 

ronze). 

The heading also covers products consisting of a core of metal foil (generally of alu- 
minium), or of acore of plastic film coated with metal dust, sandwiched by means of an 
adhesive between two layers of plastic film. 

* * * * * * * 
The heading does not include: 


* * *” * * * * 


(d) Wire or strip of gold, silver, copper, aluminium or other metals (Sections XIV and 
). 


Heading 7607, HTSUSA, provides for: “Aluminum foil (whether or not printed, or 
backed with paper, paperboard, plastics or similar backing materials) of a thickness (ex- 
cluding any backing) not exceeding 0.2 mm. EN 76.07 states that the “heading covers the 
products defined in Chapter Note 1(d), when of a thickness not exceeding 0.2 mm” and the 
“provisions of the Explanatory Note to heading 74.10 relating to copper foil apply, mutatis 
mutandis, to this heading.” 
Note 1(d), Chapter 76, defines plates, sheets, strip and foil, in relevant part, as: 
Flat-surfaced products * * *, coiled or not, of solid rectangular (other than square) 
cross-section with or without rounded corners * * * of auniform thickness, which are: 
—of rectangular (including square) shape with a thickness not exceeding one- 
tenth of the width, 
* * * * * * ca 

The EN 74.10, at page 1048, provides in part: 

Foil classified in this heading is obtained by rolling, hammering or electrolysis. It is 
in very thin sheets * * *. Other foil, such as that used for making fancy goods, is often 
backed with paper, paperboard, plastics or similar backing materials, either for conve- 
nience of handling or transport, or in order to facilitate subsequent treatment, etc. 
Foil remains in the heading whether or not it has been embossed, cut to shape (rectan- 
gular or otherwise), perforated, coated (gilded, silvered, varnished, etc.), or printed. 

Having reviewed the pertinent ENs for heading 5605 and heading 7607, Customs agrees 
that the subject aluminum strips are not textile metalized yarn. The aluminum foil strips 
are not sandwiched between two layers of plastic film as described in EN 56.05. Instead, it 
appears the plastic coating serves as a backing for convenience of handling as described in 
EN 76.07. Therefore, we agree with your position taken in your submission of April 18, 
1994, that the aluminum foil strips are not textile metalized yarn, but are backed alumi- 
num strips of heading 7607. 

The greenhouse screen material at issue is a composite good of backed aluminum strips 
and knit fabric of man-made fibers. As a composite good, its classification is determined by 
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application of GRI 3. In HRL 083975, Customs took the position that as a composite good, 
the headings under consideration were subheading 6002.43.00, HTSUSA, which provides 
for other warp knit fabrics of man-made fibers; subheading 4601.99.00, HTSUSA, which 
provides for plaits and similar products of plaiting material; and subheading 7607.20.50, 
which provides for aluminum foil of a thickness not exceeding 0.2 mm. 

Customs erred in identifying the headings which equally merit consideration for classifi- 
cation of the subject screen material. As explained above, the screen material at issue does 
not contain plaiting material, thus subheading 4601.99.00, HTSUSA, is not a heading 
which deserves consideration. In addition, subheading 7606.20.50, HTSUSA, was mistak- 
enly identified as providing for “other articles of backed aluminum foil” when in fact it pro- 
vides for aluminum foil of a thickness not exceeding 0.2 mm, as stated above. It is our view 
that the proper headings to consider for classification of the composite good (screen materi- 
al) are subheading 6002.43.00, HTSUSA, and subheading 7616.90.50, HTSUSA, which 
provides for other articles of aluminum, other. 

You have submitted arguments that classification of the subject screen material in sub- 
heading 7607.20.50, HTSUSA, in HRL 083975 was correct based upon your interpretation 
of the proper application of the GRIs. We disagree that the essential character is imparted 
by the backed aluminum strips and adhere to our position taken in HRL 083975 that noone 
component imparts the essential character of the good and that classification turns on ap- 
plication of GRI 3(c), i.e., classification is determined by that heading which appears last in 
the tariff from among the headings which equally merit consideration. 

In your submission of April 1, 1993, you argue that assuming Customs conclusion that 
none of the components of the good impart its essential character is correct, then applica- 
tion of GRI 3(c) is proper. Applying GRI 3(c), you conclude that the screen material is classi- 
fied in heading 7607, HTSUSA, as backed aluminum as that heading appears last in the 
tariff schedule and heading 7607, HTSUSA, describes the backed aluminum strip compo- 
nent of the screen material. 

The issue on which we clearly disagree, i.e., which heading, 7607 or 7616, is appropriate 
for consideration in the classification of the screen material, can only be settled by acareful 
reading of GRI 2 and reference to the EN regarding the rule. 

GRI 2 states, in relevant part: 


(b) * * *. Any reference to goods of a given material or substance shall be taken 
to include a reference to goods consisting wholly or partly of such material or sub- 
stance. The classification of goods consisting of more than one material or substance 
shall be according to the principles of rule 3. [bold added.] 


The EN for GRI 2(b) states, in part: 


(X) Rule 2(b) concerns mixtures and combinations of materials or substances, and 
— consisting of two or more materials or substances. The headings to which it re- 
ers are headings in which there is a reference to amaterial or substance (e.g., heading 
05.03—horsehair), and headings in which there is a reference to goods of a given mate- 
rial or substance (e.g., heading 45.03—articles of natural cork). It will be noted that 
the Rule applies only if the headings or the Section or Chapter Notes do not otherwise 
require (e.g., heading 15.03—lard oil, not * * * mixed). 
* * * * * * * 
(XID) It does not, however, widen the heading so as to cover goods which cannot be 
regarded, as required under Rule 1, as answering the description in the heading; this 
occurs where the addition of another material or substance deprives the goods of the 
character of goods of the kind mentioned in the heading. 
GRI 3 states: 


When by application of Rule 2(b) or for any other reason, goods wens phat ‘acie, classi- 


fiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when two 
or headings each refer to part only of the materials or substances contained in * * * 
composite goods * * *, those headings are to be regarded as equally specific in relation 
to those goods, even if one of them gives a more complete or precise description of the 
goods. [bold added.] 

(b) * * * [C]omposite goods consisting of different materials or made up of different 
components * * * which cannot be classified be reference to 3(a), shall be classified as 
if they consisted of the material or component which gives them their essen- 
tial character, insofar as this criterion is applicable. [bold added.] 
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(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall be classi- 
fied under the heading which occurs last in numerical order among those which equal- 
ly merit consideration. 


Reading carefully the language of GRI 2(b) and GRI 3 with their accompanying ENS, in 
this case, Customs believes that in identifying the headings which equally merit consider- 
ation, we must identify the headings within which a “good” might fall, not simply the head- 
ings within which the materials with which it is made might fall. Thus, for example, an 
article consisting of aluminum wire and textile fabric (provided it meets the definition of 
“made up” in Note 7, Section XI) would be classifiable as either an other article of alumi- 
num in heading 7616 or an other made up article of textile in heading 6307. Such an article 
would not be classifiable as textile fabric or aluminum wire although they are the compo- 
nents from which it is made because it would be more than the individual components from 
which it is made; it would be an article of these components. See, HRL 953138 of March 18, 
1993 in which flexible, metallic mirrors were classified as other articles of aluminum in 
heading 7616, HTSUSA. In rejecting classification of the mirrors under heading 7606, 
HTSUSA, which provides for aluminum plates, sheets and strips, of a thickness exceeding 
0.2 mm, Customs noted “the entire product is not an aluminum sheet, but an article made 
from aluminum sheets.” Similarly, the screen material at issue is not aluminum foil, but an 
article made from aluminum foil and manmade fiber knit fabric. 

Heading 7607 provides for “aluminum foil (whether or not printed, or backed with paper, 
paperboard, plastic or similar backing materials) ofathickness (excluding any backing) not 
exceeding 0.2 mm.” Heading 7616 provides for “other articles of aluminum.” While head- 
ing 7607 describes the backed aluminum strips which are part of the screen material, the 
heading is not so broad as to encompass articles of backed aluminum such as the screen 
material. Customs believes that to consider classification of the screen material in heading 
7607 would be contrary to EN XII for GRI 2(b) in that it would widen the coverage of the 
heading. 

Support for Customs position may be found in the General ENs for Chapter 76 where it is 
stated at page 1063: 

The Chapter covers: 
* * * * * * * 

(C) Products generally obtained by rolling, extruding, drawing or forging the un- 
wrought aluminium of heading 76.01 (headings 76.04 to 76.07). 

(D) Various articles specified in headings 76.08 to 76.15, and other articles of the re- 
sidual heading 76.16 which covers all other aluminium articles other than those in- 
cluded in Chapter 82 or 83, or more specifically covered elsewhere in the 
Nomenclature. 

The screen material as a finished product is not the result of any of the processes named 
in (C) above. It is the product of a knitting and assembly process. In addition, EN 76.16, at 
page 1070, indicates that heading includes cloth, grill and netting of aluminium wire; this 
is the case even though there is a separate heading for aluminum wire (heading 7605). We 
believe that acloth or fabric of composite materials which include an aluminum component 
where classification is determined by that aluminum component, such as the screen mate- 
rial, are thus similarly classified in heading 7616 as other articles of aluminum. 

For all the reasons stated above, Customs believes that heading 7616, other articles of 
aluminum, is the proper heading of Chapter 76 to be considered with heading 6002, other 
knit fabric, in determining classification of the screen material by application of GRI 3(c). 
Applying GRI 3(c), the greenhouse screen material at issue is properly classified in heading 
7616. 


ADDITIONAL ARGUMENTS FOR CLASSIFICATION UNDER HEADING 8436, 
HTSUuSA, AS PARTS OF AGRICULTURAL MACHINERY 


As stated at the beginning of this ruling letter, Customs adheres to that portion of HRL 
083975 addressing the issue of classification under heading 8436, HTSUSA. We do not be- 
lieve we erred in rejecting that classification based on our view that the greenhouse screen 
material is “material” and not a “part” and thus cannot be classified as a part under head- 
ing 8436, HTSUSA. 

In your submission of April 1, 1993, you made additional arguments for classification of 
the goods at issue under heading 8436, HTSUSA. Specifically, you cited Customs rulings 
issued subsequent to HRL 083975 as support for your position that the screen material 
may be a “part”. Customs rejected consideration of the screen material as a “part” on the 
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basis that the material is not processed to the point where individual articles are identifi- 
able with certainty. The material is not cut to specific lengths or marked for cutting. Thus, 
imported in material lengths, each roll of screen material contains an undeterminable 
number of screens which cannot be individually identified. 

In HRL 083325 of May 1, 1989, Customs issued arulingon the classification of four types 
of steel plates. One of these types was cut to standard width, was longer than required for 
actual use, was not marked to indicate its exact length (for cutting purposes), and required 
grinding, polishing and cutting after importation but prior to use. This fourth type of plate 
was about three inches longer than required for use. Customs held that all four types of 
plates were classifiable as parts of machinery in Chapter 84, HTSUSA. You submit that this 
ruling is contradictory to HRL 083975. We disagree. 

The ENs for Section XVI, of which Chapter 84 is part, state in regard to machinery parts, 
at page 1132: “Machinery parts remain classified in the section whether or not finished 
ready for use.” The EN indicates that a machinery part need not be “finished ready for use” 
to be classified as a part. But as stated in HRL 083975, an individual article must be identi- 
fiable with certainty. There is no doubt that the individual steel plate at issue in HRL 
083325 was identifiable with certainty as one steel plate. 

As to the companion case on the steel plates that you refer to, HRL 083371 of April 25, 
1990, that ruling addressed the classification of the steel plates under the previous tariff, 
the Tariff Schedules of the United States. While decisions under previous tariffs may be 
informative and helpful, they are not controlling in regard to classification under the 
HTSUSA. HRL 083325 addressed the classification of these steel plates under the HTSU- 
SAand Customs has addressed the distinction between that case and the screen material at 
issue herein. 

HRL 951565 of April 23, 1992, is cited by you in support of your argument that the screen 
material is classifiable as a part. That ruling dealt with the classification of flat steel wire 
which was notched, and wire which was notched and holed, and which Customs classified 
as parts of windshield wipers. You state Customs classified the wire as a part because it had 
only a single use and was not susceptible of being made into other articles. We would point 
out that not only was the wire dedicated to use, but its identity was fixed with certainty, i.e., 
it required no further processing upon importation, not even cutting to length. 

In addition to the rulings discussed above, you cited three court cases for support of your 
position. We believe those cases are distinguishable from the case at hand. In the first case, 
E.M. Chemicals v. United States, 920 F. 2d 910 (Fed. Cir. 1990), the goods at issue were cer- 
tain liquid crystals used in liquid crystal displays. Due to the nature of the product as a 
liquid, we do not believe this case is on point as to whether the need to cut the screen mate- 
rial to length should or should not preclude it from classification as a part of agricultural 
equipment. 

As to the other two cases which you cite, Heraeus-Amersil v. United States, 640 F. Supp. 
1331, 10 CIT 258 (1986), and Doherty-Burrows of Texas v. United States, 3 CIT 228 (1982), 
we believe they are distinguishable on the facts and by reference to Coraggio Design Inc. v. 
United States, 12 CIT 143 (1988). In all three cases, the courts looked to the test enunciated 
in United States v. Buss & Co., 5 Ct. Cust. Appls. 110, 113, T.D. 34138 (1914): 


The rule expressed by the decisions just cited recognizes the fact that most small 
articles are not produced as individual or separate products of the loom, but for econo- 
my of manufacture are first woven “in the piece.” The rule of decision is therefore es- 
tablished that where such articles are imported in the piece and nothing remains to be 
done except to cut them apart they shall be treated for dutiable purposes as if already 
cut apart and assessed according to their individual character or identity. This fol- 
lows, however, only in case the character or identity of the articles is fixed 
with certainty and in case the woven piece in its entirety is not commercial- 
ly capable of any other use. [Emphasis added. ] 


As pointed out in Coraggio, at 145: 


The exact point in the processing at which material becomes a partly finished article 
must be determined on the basis of the circumstances of each case. * * * Whether an 
importation is characterized as a “material” or “article” will vary according to the 
statutory language of each case. See, Sanwa, 9 CIT at 169. [Sanwa Foods. Inc. v. 
United States, 9 CIT 167 (1985)] 
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Thus, with this is mind, the court distinguished Doherty-Burrows, in Coraggio, stating 
that in Doherty-Burrows that: 


“cut to length” was not a prerequisite to classification as a bale tie under the applicable 
tariff provision. * * * The character or identity of the merchandise in issue was fixed 
with certainty. 


As Customs stated in HRL 083975, Coraggio is on point to the issue of whether the sub- 
ject screen material is “material” or a “part”. The court distinguished Doherty-Burrows in 
Coraggio and we believe that for the same reasons it is distinguishable here. 

Similarly, Customs believes that HRL 082694 of April 11, 1989, which you cite for sup- 
port, is cistinguishable from the case at hand. The issue in that ruling was whether certain 
red cedar short boards were classifiable as unfinished shakes or shingles. Doherty-Bur- 
rows was on point for the decision in that ruling. Thus, for the same reasons Doherty-Bur- 
rows is not on point here, neither is HRL 082694. 

Customs believes Heraeus-Amersil must be viewed in the light of the court’s comment in 
Coraggio at 145 and cited above. It is a separate case dependent on the language of the pro- 
visions involved therein. In addition, we believe that in Heraeus-Amersil the court looked 
to the manner in which the contact tape at issue was used, the “weld-then-cut” contact 
tape application method, and the form the article had to bein to be used in that manner. The 
form of the subject screen material in rolls is not a requirement of its ultimate use. Cus- 
toms adheres to its position stated in HRL 083975 that the screen material at issue is not a 
“part” and therefore cannot be classified in heading 8436, HTSUSA, as parts of agricultur- 
al equipment. 


Holding: 


The greenhouse screen material at issue is classified in subheading 7616.90.5080, 
HTSUSA, dutiable at 5.1 percent ad valorem. HRL 083975 is hereby modified to incorpo- 
rate the analysis and classification set forth herein. 

JOHN DURANT, 
Director, 


Commercial Rulings Division. 
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QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of an increase in the quarter- 
ly Internal Revenue Service interest rates used to calculate interest on 
overdue accounts and refunds of Customs duties. For the quarter begin- 
ning April 1, 1995, the rates will be 9 percent for overpayments and 
10 percent for underpayments. This notice is published for the conve- 
nience of the importing public and Customs personnel. 


EFFECTIVE DATE: April 1, 1995. 


FOR FURTHER INFORMATION CONTACT: Harry Bunn, US. 
Customs Service, National Finance Center, Revenue Accounting 
Branch, 6026 Lakeside Boulevard, Indianapolis, Indiana 46278, (317) 
298-1252. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will 
be the short-term Federal rate plus three percentage points. The rates 
will be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less, and fluctuate quarterly. The rates 
effective for a quarter are determined during the first-month period of 
the previous quarter. The rates of interest for the third quarter of fiscal 
year (FY) 1995 (the period of April 1—June 30, 1995) are increased to 
9 percent for overpayments and 10 percent for underpayments. These 
rates will remain in effect through June 30, 1995, and are subject to 
change for the fourth quarter of FY-1995 (the period of July 1—Septem- 
ber 30, 1995). 


Dated: April 11, 1995. 


GEORGE J. WEISE, 
Commissioner of Customs. 


[Published in the Federal Register, April 18, 1995 (60 FR 19447)] 
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19 CFR Part 175 


RECEIPT OF DOMESTIC INTERESTED PARTY PETITION 
CONCERNING THE CLASSIFICATION OF 1.25 OUNCE 
NONWOVEN DISPOSABLE POLYPROPYLENE PROTECTIVE 
COVERALLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of receipt of domestic interested party petition; soli- 
citation of comments. 


SUMMARY: Customs has received a petition submitted on behalf of a 
domestic interested party concerning the tariff classification of 1.25 
ounce nonwoven disposable polypropylene protective coveralls. 

The petitioner challenges Customs classification of the subject gar- 
ments under subheading 6210.10.5000, Harmonized Tariff Schedule of 
the United States (HTSUS), which provides for “[G]arments made up 
of fabrics of heading 5602 or 5603: other: nonwoven disposable apparel 
designed for use in hospitals, clinics, laboratories or contaminated 
areas.” The petitioner states that these types of garments do not pro- 
vide adequate protection to be considered true protective apparel, and 
advocates classification under subheading 6210.10.9010, HTSUS, 
which provides for “[G]arments made up of fabrics of heading 5602 or 
5603: other: other: other * * * overalls and coveralls” which do not qual- 
ify as apparel designed for use in hospitals, clinics, laboratories or con- 
taminated areas. 

The petitioner challenges Customs interpretation of the term “de- 
signed for use in hospitals, clinics, laboratories or contaminated areas” 
for purposes of classifying garments within subheading 6210.10.5000, 
HTSUS. This document invites comments regarding the correctness of 
Customs classification of 1.25 ounce nonwoven disposable polypropy- 
lene protective coveralls as garments designed for such uses. 


DATE: Comments must be received on or before June 13, 1995. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the U.S. Customs Service, Office of Regulations and Rulings, Regula- 
tions Branch, Franklin Court, 1301 Constitution Avenue, N.W., Wash- 
ington, DC 20229. Comments may be viewed at the Office of 
Regulations and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 
4000, Washington, DC 20005. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Commercial Rulings Division, U.S. Customs Service, (202) 482-4047. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 516, Tariff Act of 1930, as amended (19 U.S.C 
1516), a petition has been filed by a domestic interested party concern- 
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ing the classification of 1.25 ounce nonwoven disposable polypropylene 
protective coveralls. 

Heading 6210, Harmonized Tariff Schedule of the United States 
(HTSUS), provides for “[G]arments, made up of fabrics of heading 
5602, 5603, 5903, 5906 or 5907.” Heading 5603, HTSUS, provides for 
nonwoven fabrics. As the subject garments are made from nonwoven 
fabric, they are classifiable within heading 6210, HTSUS. The determi- 
native issue is whether the subject garments are classifiable under sub- 
heading 6210.10.5000, HTSUS, which provides for “[G]arments made 
up of fabrics of heading 5602 or 5603: other: nonwoven disposable ap- 
parel designed for use in hospitals, clinics, laboratories or contami- 
nated areas,” or under subheading 6210.10.9010, HTSUS, which 
provides for “[G]arments made up of fabrics of heading 5602 or 5603: 
other: other: other * * * overalls and coveralls” which do not qualify as 
apparel designed for use in hospitals, clinics, laboratories or contami- 
nated areas. Subheading 6210.10.5000, HTSUS, carries a duty of 
5.6 percent ad valorem and does not have an attendant textile category 
number. Subheading 6210.10.9010, HTSUS, carries a duty of 16.9 per- 
cent ad valorem and has a textile category number of 659. 

The petitioner challenges Customs classification of these types of 
garments under subheading 6210.10.5000, HTSUS, and asserts that 
they do not provide adequate protection to be considered true protec- 
tive apparel. Specifically, the petitioner notes that 1.25 ounce nonwo- 
ven disposable polypropylene coveralls are not designed for use in 
hospitals, clinics, laboratories or contaminated areas because they are 
not impermeable to air or liquid borne contaminants, they are not 
chemical resistant, they do not retard bacterial growth, they do not 
have a slick surface nor high tensile/tear strength, and they are not 
puncture and abrasive resistant. 

Customs will classify a garment as “designed for use in hospitals, clin- 
ics, laboratories or contaminated areas” if it has an established com- 
mercial acceptability for such uses. A determination of whether a 
garment provides sufficient protection from exposure to contaminants 
is not within the purview of the Customs Service, and it is the market- 
place or regulatory agencies which will determine whether a garment 
offers adequate protection for its intended purpose. Customs has pre- 
viously determined whether a garment will qualify for classification as 
a protective garment of subheading 6210.10.5000, HTSUS, on the basis 
of the garment’s physical design and properties, as well as how it is mar- 
keted, advertised or sold. The garments submitted to this office as rep- 
resentative samples of 1.25 ounce nonwoven disposable polypropylene 
coveralls possess design features indicative of protective wear: attached 
boots, elastic wrist closures, and attached hood with elasticized edges. It 
is Customs opinion that garments such as these will adequately serve as 
protective apparel in some situations (i.e., asbestos removal), but not in 
all. We note that the term “designed for use in hospitals, clinics, labora- 
tories or contaminated areas” covers a multitude of environmental sit- 
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uations and no specific set of requirements or standards can be adopted 
as the only criteria to be used in determining whether a garment offers 
adequate protection for purposes of classification within subheading 
6210.10.5000, HTSUS. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs in- 
vites written comments from interested parties on this issue. The peti- 
tion of the domestic interested party, as well as all comments received in 
response to this notice, will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), section 1.4, 
Treasury Department Regulations (31 CFR 1.4), and section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 
U.S. Customs Service, Office of Regulations and Rulings, Franklin 
Court, 1099 14th Street, N.W., suite 4000, Washington, DC 20005. 


AUTHORITY 
This notice is published in accordance with section 175.21(a), Cus- 
toms Regulations (19 CFR 175.21(a)). 
MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: March 24, 1995. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 14, 1995 (60 FR 19111)] 
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OPINION 

RESTANI, Judge: This matter is before the court on parties’ cross-mo- 
tions for judgment upon the agency record, challenging the affirmative 
material injury determination by the United States International Trade 
Commission (“ITC” or “Commission”) with respect to certain corro- 
sion-resistant steel products from Australia, Canada, France, Germany, 
Japan and Korea that were found to be subsidized or sold at less than 
fair value (“LTFV”). Certain Flat-Rolled Carbon Steel Prods. from Ar- 
gentina, Australia, Austria, Belgium, Brazil, Canada, Finland, France, 
Germany, Italy, Japan, Korea, Mexico, the Netherlands, New Zealand, 
Poland, Romania, Spain, Sweden, and the United Kingdom, USITC 
Pub. No. 2664, Inv. Nos. 701-TA-319-332, 334, 336-342, 344, and 
347-353, and Inv. Nos. 731-TA-573-579, 581-592, 594-597, 599-609, 
and 612-619 (Aug. 1993) (final determ.) (“Final Det.”); 58 Fed. Reg. 
43,905 (USITC 1993). In that determination, a majority of the ITC Com- 
missioners! further found that a United States industry was not materi- 
ally injured or threatened with material injury by reason of LTFV or 
subsidized sales of corrosion-resistant steel imports from Brazil, Mexi- 
co, New Zealand and Sweden.? Final Det. at 161; 58 Fed. Reg. at 43,906. 
The majority also determined that the domestic industry producing cor- 
rosion-resistant clad plate steel was not materially injured or threat- 
ened with material injury by reason of LTFV or subsidized imports from 
France and Japan. Final Det. at 161; 58 Fed. Reg. at 43,907 n.1. 


I. Facts 

Defendant-intervenors U.S. Steel Group, AK Steel Corp., Gulf States 
Steel Inc. of Alabama, National Steel Corp., Bethlehem Steel Corp., LTV 
Steel Company, Inc., Inland Steel Industries, Inc., Sharon Steel Corp., 
and WCI Steel, Inc. (collectively “petitioners”) are U.S. manufacturers 
of corrosion-resistant steel products. Corrosion-resistant steel is 
employed mostly in the automotive, construction and appliance indus- 
tries. U.S. Int’] Trade Comm., Certain Flat-Rolled Carbon-Steel Prod- 
ucts: Final Report to the Commission at I-36 (1993) (“Pub. Staff Rpt.”). 
Corrosion-resistant products are flat-rolled steel products coated with 
metals or non-metallic substances to improve their appearance aesthet- 
ically, to reduce final product cost, and to improve corrosion resistance. 
Id. at I-32-I-33. These products are either clad, plated or coated with 
metals such as zinc, aluminum, or alloys of zinc, aluminum, nickel or 
iron. Id. at I-26. 


1 At the time of issuance of the final determination, the Commission consisted of Chairman Newquist, Vice Chair- 
man Watson, and Commissioners Rohr, Brunsdale, Crawford and Nuzum. For ease of reference, and because the titles 
of some of the Commissioners have since changed, each of the members of the Commission will be referred to by the 
title “Commissioner” throughout the opinion. 

2 All Commissioners joined portions of the majority determination. Commissioner Newquist joined only the discus- 
sions of like product, domestic industry and condition of the domestic industry. Commissioner Watson joined the dis- 
cussion of all portions of the majority determination. Commissioner Rohr joined all portions of the majority determina- 
tion except the negligibility analysis for France and Mexico, and discussions of threat as to imports from Mexico. Com- 
missioner Brunsdale joined only the discussions of like product, domestic industry, related parties, cumulation (except 
the negligibility analysis of imports from France), and threat. Commissioner Nuzum joined all portions of the deter- 
mination except the negligibility analyses for Brazil, Mexico, New Zealand, South Africa and Sweden, and the threat 
analyses for Brazil, Mexico, New Zealand and Sweden. Commissioner Crawford joined the majority determination ex- 
cept for the discussion of price effects. Final Det. at 161 n.1, 189 n.227, 335-36. 
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A. PARTIES’ CONTENTIONS 


On June 30, 1992 petitioners filed with the Commission and the In- 
ternational Trade Administration of the United States Department of 
Commerce (“Commerce”) petitions alleging that the domestic steel in- 
dustry was materially injured or threatened with material injury by 
reason of subsidized and/or LTFV imports. In August, 1992, the Com- 
mission made preliminary determinations, finding there existed a 
reasonable indication that the domestic industry producing corrosion- 
resistant steel was materially injured or threatened with material inju- 
ry by reason of the subject imports. The Commission published the final 
results of its investigations on August 18, 1993. 

Motions for judgment upon the agency record pursuant to USCIT 
Rule 56.2 have been filed by (1) Broken Hill Proprietary Co., Ltd. 
(“BHP”); (2) Usinor Sacilor and Sollac (collectively “Usinor”), (3) Nip- 
pon Steel Corporation; Kawasaki Steel Corporation; Kobé Steel, Ltd.; 
Nisshin Steel Co., Ltd., NKK Corp.; Sumitomo Metal Industries, Ltd.; 
Dongbu Steel Co., Ltd.; Pohang Coated Steel Co., Ltd.; Pohang Steel In- 
dustries Co., Ltd.; Pohang Iron & Steel Co., Ltd.; Union Steel Manufac- 
turing Co., Ltd.; Usinor Sacilor; Sollac; and Broken Hill Proprietary Co., 
Ltd. (collectively “respondents”); and (4) petitioners, contesting por- 
tions of the determination. BHP challenges the Commission’s like prod- 
uct determination, contending that its product should have been found 
to be a separate like product from all other corrosion-resistant steel. 
Usinor argues in its motion that the Commission improperly applied the 
negligibility exception to cumulation to imports from France. Respon- 
dents jointly contend that the Commission erred in assessing volume 
and price effects in its material injury analysis, in view of conditions of 
competition, and that its findings as to volume and price effects were not 
supported by the record. Respondents further contend that the majority 
and Commissioner Newquist, in particular, incorrectly concluded that 
imports impaired the ability of the domestic industry to raise capital. 
Defendant and petitioners oppose these motions. 

Petitioners challenge the majority’s application of the negligibility ex- 
ception to cumulation for imports from Brazil, Mexico, New Zealand 
and Sweden. Petitioners also contest the negative threat of material in- 
jury determinations for imports from Brazil and Mexico. Both defen- 
dant and respondents oppose petitioners’ challenges. 


B. ITC’s DETERMINATION 


The Commission found by a vote of 5-1 that imports from Australia, 
Canada, Germany, Japan and Korea caused material injury. By a vote of 
4-2, the majority determined that imports from France caused material 
injury. A majority of the commissioners found imports from Brazil, Mex- 
ico, New Zealand and Sweden did not cause or threaten material injury. 


3 Commissioner Newquist determined that the domestic industry was not experiencing present injury, and that 
there was a threat of material injury by reason of imports from Australia, Canada, Germany, Japan and Korea. See 
Final Det. at 306. 
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The Commission found that during the period of investigation domes- 
tic consumption of corrosion-resistant products increased overall. Final 
Det. at 169; Pub. Staff Rpt. at I-149 tbl. 107. The domestic industry’s 
market share declined throughout the period, from 85.6 percent in 1990 
to 82.7 percent in 1992. Final Det. at 169-70; Pub. Staff Rpt. at I-149 tbl. 
107. At the same time, the Commission found that the volumes of the 
cumulated subject imports increased substantially over the period of in- 
vestigation, and corresponded to a significant increase in market share. 
Final Det. at 188. 

The Commission found a reasonable overlap of competition between 
imports and the domestic product, noting that each of the ten importing 
countries sold at least some of the same “commodity grade” and/or 
“niche” products as all other countries. Jd. at 173. Regarding substitut- 
ability, the Commission examined imports from each country and deter- 
mined not only that there existed few products for which there was no 
domestic production, but also that the volume of those few products 
constituted a minor percentage of total imports from the importing 
country. See id. at 172-86. 

The Commission acknowledged that purchasers usually maintain a 
list of a few approved suppliers and do not switch suppliers from order to 
order on the basis of factors such as price. Jd. at 169. The Commission 
noted that approximately half of the purchasers surveyed had not 
switched suppliers in the past five years. Id. While the Commission de- 
termined the domestic industry was relatively insensitive to price, id. at 
189, it also found that price was not an unimportant factor in purchas- 
ing decisions. Id. at 190. 

The Commission noted that in spite of relative price insensitivity, 
there were significant price effects by reason of the subject imports, al- 
though the Commission placed less weight on price effects than on vol- 
ume effects. Jd. at 189-90. The Commission found that: 1/imports had a 
depressing or suppressing effect on domestic price for a majority of prod- 
ucts, 2/ the presence of underselling was significant, particularly in the 
distributor/service center sector, and 3/ domestic producers were forced 
to discount from the prices of dumped and subsidized imports to com- 
pete for sales. Jd. The Commission further noted that the existence of 
overselling was not determinative of whether cumulated imports were a 
cause of the decline or suppression/depression of domestic prices. Id. at 
190. 

In view of small and/or declining import volume and market share for 
imports from Brazil, Mexico, New Zealand, South Africa and Sweden, 
the Commission found that imports from each of these countries fell 
within the negligibility exception to cumulation. Jd. at 181-86. In part 
on the basis of data demonstrating predominant overselling by imports 
from Mexico and New Zealand, the Commission found they had no sig- 
nificant effect on domestic price. See id. at 183-85. The Commission was 
also presented with information indicating the absence of lost sales evi- 
dence for New Zealand. Defendant’s Appendix, vol. IV, at I-295 tbl. 117 
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in U.S. Steel Group v. United States, 873 F. Supp. 673 (Ct. Int’] Trade 
1994) (Consol. Ct. No. 93-09-00564-INJ) (“Conf. Staff Rpt.”); see id. at 
184. Lost sales for Brazil and Sweden were found to involve small ton- 
nages. Final Det. at 182, 186. 

With regard to threat of material injury, the Commission exercised its 
discretion not to cumulate, and reached negative findings for Brazil, 
Mexico, New Zealand and Sweden. Jd. at 195 & n.265. The majority de- 
termined that for Brazil, capacity was unchanged during the period. Id. 
at 195. The volume of Brazilian imports to the United States had de- 
clined and was small. Jd. Although the Commission noted the start-up of 
a new facility in late 1993 by a company that was not then exporting to 
the United States, the Commission found no evidence that this increase 
in capacity would result in a significant increase in exports to the United 
States. Jd. Further, the Commission concluded there was no evidence of 
a rapid increase in U.S. market penetration, and no evidence to indicate 
a discernible adverse price impact. Jd. Thus, the majority determined 
that Brazilian imports did not pose a threat of material injury in the im- 
minent future. Id. at 196. 

The Commission also found as to Mexican imports that capacity in- 
creased throughout the period, and capacity utilization declined. The 
Commission found, however, that exports to the United States fluctu- 
ated during the period, as did exports to other markets. Jd. The Commis- 
sion determined there was no persuasive evidence that increased 
capacity would result in increased volume to the United States and a 


corresponding adverse effect on price. Id. at 196-97. Market penetra- 
tion in the United States by Mexican imports was found to be negligible 
and had not experienced any rapid increase. Jd. The Commission fur- 
ther found that due to negligible volume, Mexican imports did not have 
a discernible adverse impact on domestic price. Jd. at 197. In general, 
the Commission found a lack of evidence to warrant an affirmative 
threat finding for Mexico. 


II. STANDARD OF REVIEW 


The scope of review of an ITC determination is whether it is “unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). The court cannot 
substitute its judgment for that of the agency, nor may it reweigh the evi- 
dence. R-M Indus., Inc. v. United States, 848 F. Supp. 204, 207 (Ct. Int’] 
Trade 1994). 


III. Discussion 


To determine whether material injury has occurred because of LTFV 
or subsidized imports under investigation, ITC is required to consider 
the volume of imports, their effect and impact on domestic prices and 
production, and other relevant economic factors. See 19 U.S.C. 
§ 1677(7)(B) (1988). To determine whether threat of material injury 
caused by LTF'V or subsidized imports exists, ITC must review ten fac- 
tors, including foreign production capacity, market penetration, price 
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suppression or depression, inventories of subject merchandise, under- 
utilized foreign production capacity, and actual or potential negative ef- 
fects on the domestic industry’s existing development and production 
efforts. Id. § 1677(7)(F)(i). The court will discuss each contention raised 
by the parties. 


A. LIKE PRODUCT 


The statute defines “like product” as “a product which is like, or in the 
absence of like, most similar in characteristics and uses with, the article 
subject to an investigation.” 19 U.S.C. § 1677(10) (1988). Selection of the 
bases upon which a like product determination is made is within the 
Commission’s discretion, and may depend upon the unique facts of each 
case. See Asociacion Colombiana de Exportadores de Flores v. United 
States, 12 CIT 634, 638, 693 F Supp. 1165, 1169 (1988). The Commission 
generally disregards minor differences, and looks for clear dividing lines 
between like products.* See S. Rep. No. 249, 96th Cong., 1st Sess. 90-91 
(1979), reprinted in 1979 U.S.C.C.A.N. 381, 476-77. 

In its final determination, the majority® found corrosion-resistant 
steel to consist of two different like products: corrosion-resistant steel 
sheet excluding clad plate, and clad plate.® See Final Det. at 164-67. 
During the final investigations, respondents had asserted that alumi- 
num-zinc coated sheet (“AlZn” or “Galvalume”) was a separate like 
product for several reasons, including its distinct composition, the fact 
that AlZn was subject to a patent, and that knowledge of the production 
process involves licensed technology. The Commission determined that 
in spite of these differences as compared with other corrosion-resistant 
products, AlZn was not a separate like product, because it possessed 
similar physical characteristics, overlapping end uses, similar channels 
of distribution and similar production processes. Final Det. at 165. The 
Commission noted that although AlZn was previously subject to a pat- 
ent and its production process technology is licensed, these factors were 
not sufficient to warrant a separate like product category, as these as- 
pects demonstrated variables in the process rather than an entirely dif- 
ferent production process. Id. 


4The ITC considers the following factors in its determination of like product: 1/ physical appearance, 2/interchange- 
ability, 3/ channels of distribution, 4/ customer perception, 5/ facturing facilities and production em- 
ployees, and where appropriate, 6/ price. Torrington Co. v. United States, 14 CIT 648, 652, 747 F. Supp. 744, 749 (1990). 
Commissioner Newquist defined the like product as consisting of corrosion-resistant steel products, including clad 
plate. Final Det. at 166 n.26. Commissioner Newquist found that clad plate was at the “high-end” of the continuum of 
corrosion-resistant products. Id. 
6 Commerce had previously identified corrosion-resistant flat rolled carbon steel as a separate “class or kind” of mer- 
chandise subject to investigation and defined it to include 
flat-rolled carbon steel products, of rectangular shape, either clad, plated, or coated, or coated with corrosion-resis- 
tant metals such as zinc, aluminum, or zinc-, aluminum-, nickel- or iron-based alloys, whether or not corrugated or 
painted, varnished or coated with plastics or other nonmetallic substances in addition to the metallic coating, in 





coils (whether or not in a superimposed layers) and of a width of 0.5 inch or greater, or in straight 


lengths which, if of a thickness less than 4.75 millimeters, are of a width of 0.5 inch or greater and which measures 
at least 10 times the thickness or if of a thickness of 4.75 millimeters or more are of a width which exceeds 
150 millimeters and measures at least twice the thickness * * *. Excluded from these investigations are flat-rolled 
steel products either plated cr coated with tin, lead, chromium, chromium oxides, both tin and lead (‘terne plate’), 
or both chromium and chromium oxides (‘tin-free steel’). 


Certain Cold-Rolled Carbon Steel Flat Products from Argentina, 58 Fed. Reg. 37,062, 37,064 app. I (Dep’t Comm. 1993) 
(final determ. of LTF'V sales); Final Det. at 163. 
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BHP argues that the Commission, in reaching its conclusion, ignored 
certain evidence and misconstrued BHP’s earlier arguments. Specifical- 
ly, BHP asserts that the Commission failed to evaluate evidence of dif- 
ferent channels of distribution as shaped by the license agreements. 
BHP further contends that the Commission ignored evidence of lack of 
interchangeability, absence of overlap in end use, lack of fungibility, and 
differing physical characteristics. In addition, BHP argues that the evi- 
dence of the patents, license agreements and proprietary technology 
was offered to show that the AlZn production process was unique. De- 
fendant and petitioners respond that the Commission considered all of 
the evidence presented. 


1. Channels of distribution and market segmentation: 


BHP contends that patent license agreements for AlZn created a seg- 
mentation of the market, with U.S. steel producers cultivating custom- 
ers and a distribution network in the East, while BHP did the same in 
the West Coast market. BHP asserts that even after the expiration of the 
agreements in 1991, this segmentation remained. To support this asser- 
tion, BHP relies upon evidence that domestic AlZn was not available on 
the West Coast, freight costs to ship domestic AlZn to the West Coast 
were prohibitive, most of BHP’s sales were on the West Coast, and do- 
mestic AlZn producers did not offer the product in the West except to 
their national accounts. 

Both defendant and petitioners argue that the Commission tradition- 
ally analyzes the distributor/service center channel of distribution or 
manufacturer/end user channel, or both, and that AlZn sales data re- 
flect similar channel-to-channel patterns as for other corrosion-resis- 
tant products.’ See Conf. Staff Rpt. N—15 tbl. N-14, N-37 tbl. N-32, 
N-49 tbl. N-48, N-63 tbl. N-65; Pub. Staff Rpt. at I-47-I-48. Defendant 
also contends that AlZn is produced worldwide, including throughout 
the United States, by various foreign and domestic producers. Further, 
defendant notes that BHP’s own evidence indicates that domestic pro- 
ducers sold AlZn on the West Coast to national accounts. See App. to PI. 
BHP’s Mot. J. Agency R., App. B, App. 1, at 3, 1 22 (Decl. of Herbert L. 
Harris). 

Petitioners noted at oral argument that certain domestic mills 
shipped AlZn outside of a 500-mile radius, despite freight costs.* See 
Pub. Staff Rpt. at I-168; Tr. at 156. Evidence in the record demonstrates 
that small quantities of domestic AlZn were sold on the West Coast. See 
Pet’rs’ Post-Oral Argument Subm., Exs. 8-9 (table of quantities pur- 
chased; excerpts from purchaser questionnaire responses). Further, pe- 
titioners stated that such freight costs for corrosion-resistant steel are 
nearly 10 percent of the total product cost, id., an amount less than the 
dumping margin for Australia. See Certain Corrosion-Resistant Carbon 
Steel Flat Prods. from Australia, 58 Fed. Reg. 44,161, 44,161 (Dep’t 


7 Sales data for AlZn is listed under pricing product 14 in the Staff Report. 


8 Domestic producers of AlZn are located east of the Rocky Mountains. Tr. of Oral. Argument at 155 (Oct. 17-18, 
1994) (“Tr.”). 
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Comm. 1993). There appears to be some evidence that freight costs do 
not prevent domestic producers from competing in the West Coast mar- 
ket. More importantly, a geographically remote market in which com- 
petition is somewhat attenuated need not be found to be a separate 
“channel of distribution.” Furthermore, market segmentation evidence 
must be weighed along with all other evidence relevant to a like product 
determination.? See Grupo Industrial Camesa v. United States, 853 
F. Supp. 440, 443-44 (Ct. Int’] Trade 1994) (finding ITC considered seg- 
mented market argument but properly relied on evidence of inter- 
changeability, geographical overlap of sales and same channels of 
distribution to find one like product). The court finds that the Commis- 
sion properly considered market segmentation evidence among other 
evidence relevant to its like product determination. 


2. Customer perceptions and product characteristics: 


The Commission found that evidence of differences in customer per- 
ceptions, interchangeability, end use, fungibility, and physical charac- 
teristics of AlZn did not require a separate like product finding. BHP 
contends that the Commission ignored evidence of each of these types of 
differences. 

First, with regard to customer perceptions, BHP offered evidence that 
the long-term product warranty for AlZn was the reason many custom- 
ers would not choose a substitute material, and that the trademarked 
names Galvalume and Zincalume were recognizable to a consumer as 
distinct from the generic category of galvanized steel. The Commission 
found that although customers may perceive AlZn to possess better cor- 
rosion-resistant qualities in certain applications, galvanized sheet was 
also used for the same applications. Final Det. at 165. The court does not 
find this conclusion unsupported. 

Second, as to interchangeability and end use, BHP argues that al- 
though the Commission found that AlZn and other galvanized sheet are 
both used as roofing materials, that fact does not mean the products 
compete for a specific end use and are interchangeable. As defendant 
has argued in response, the Commission is not required to find that 
products must be completely interchangeable. See R-M Indus., 848 
F. Supp. at 210 n.9 (finding for purposes of like product definition, not 
necessary that like product be completely substitutable); Certain 
Welded Stainless Steel Pipes from the Republic of Korea and Taiwan, 
Inv. Nos. 731-TA-540-541, USITC Pub. 2585, at 9 & nn.20-21 (1992) 
(final) (finding pipes to be “like,” although limited interchangeability 
because pipes manufactured to specific industry standards); Polyethyl- 
ene Terephthalate Film, Sheet, and Strip from Japan and the Republic of 
Korea, Inv. Nos. 731-TA-458-459, USITC Pub. 2383 at 11-12 (final) 
(1991) (noting complete interchangeability never viewed as definitive 
requirement for inclusion of several domestic products in single like 


9 The court does not construe BHP’s argument to be that the Commission failed to recognize and define a regional 
industry for domestic producers of AlZn, a product market in which BHP did not compete. See 19 U.S.C. § 1677(4)(C) 
(1988). 
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product). The court also notes that even BHP’s own product brochure 
describes many parallels between AlZn and galvanized sheet. App. to 
Def.-Ints.’ Mem. Opp’n Pls.’ Mots. J. Agency R., Tab 3, at 2, 5, 7. Thus, 
although BHP is able to list applications where AlZn may be the pre- 
ferred material, these examples do not establish lack of interchangeabil- 
ity between AlZn and galvanized steel. 

With regard to fungibility, BHP argues that the Commission ignored 
evidence that establishes AlZn as more fungible with non-metallic roof- 
ing materials than with metallic materials. The product brochure, as 
noted previously, draws comparisons with galvanized sheet, not non- 
metallic substances. Also, of the purchasers that reported buying AlZn, 
most indicated that there were not any non-metallic substitutes for 
AlZn. See Def.-Ints.’ Mem. Opp’n Pls.’ Mots. J. Agency R. at 33 & 
nn.95-96; App. to Def.-Ints.’ Mem. Opp’n Pls.’ Mots. J. Agency R., Tab 
21. Other evidence concerning fungibility of AlZn is inconsistent. See 
App. to BHP’s Mot. J. Agency R. at App. H (compare Ex. 5, 9 4 (Aff of 
John Ewing) (stating Galvalume competes with non-metallic products 
only in limited sense) with Ex. 3,113 (Aff. of E. David Melcher) (indicat- 
ing AlZn competes chiefly with galvanized steel and non-metallic roof- 
ing material). While BHP has offered evidence of greater fungibility of 
AlZn with non-metallic products, there is contrary evidence in the re- 
cord. When there is a choice between two fairly conflicting views, the 
court will not substitute its judgment for that of the agency. American 
Spring Wire Corp. v. United States, 8 CIT 20, 22, 590 F. Supp. 1273, 1276 
(1984), aff'd sub nom. Armco, Inc. v. United States, 760 F.2d 249 (1985). 

Lastly, regarding physical characteristics, BHP contends that the 
Commission dismissed evidence of differences such as appearance, met- 
allurgical differences, and performance. While it is not disputed that 
AlZn does exhibit these differences, such differences do not warrant a 
separate like product finding. See Certain Welded Stainless Steel Pipes, 
supra, at 9 (finding physical characteristics of different specification 
pipes similar although minor differences in wall thickness and other 
characteristics related to manufacture to different ASTM specifica- 
tions). Here, the difference was “one of degree along a continuum.” Fi- 
nal Det. at 166. The court finds that although there is evidence of some 
differences in characteristics of AlZn as compared with other corrosion- 
resistant steel, there is substantial evidence of commonality between 
the products. 


3. Production processes: 


BHP’s final challenge concerns the uniqueness of the AlZn produc- 
tion process. In analyzing evidence of the production process, the Com- 
mission found that “although an initial investment [was] required to 
enable a producer to manufacture AlZn on a galvanizing line, once oper- 
ating, the production lines are interchangeable.” Jd. at 165. The Com- 
mission specifically noted the similarities between the manufacturing 
processes for galvanized steel and AlZn. Jd. at 165 n.23. BHP maintains 
that despite these similarities, there is detailed evidence of substantial 
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differences in the AlZn production process, including the type of sub- 
strate and pots used, the proportions of various gases used, cooling 
rates, and the fact that patents and licenses existed to secure the produc- 
tion technology. 

BHP asserts that the Commission failed to explain the manner in 
which it discounted certain evidence and relied upon other evidence to 
reach its conclusion on this issue. The Commission stated that it found 
differences in the production process BHP described, and explained why 
those differences were not significant. See id. at 165. Evidence of some 
dissimilarities is not sufficient to overturn a determination when there 
is otherwise substantial evidence to support the Commission’s findings. 
Torrington Co. v. United States, 14 CIT 648, 656, 747 F Supp. 744, 753 
(1990). While BHP has provided evidence of a number of differences in 
the AlZn production process, the court finds that some of these de- 
scribed differences are not required or typical for, or in some cases, not 
exclusive to, AlZn production. For these reasons the court upholds the 
Commission’s assessment of similarities in production processes be- 
tween AlZn and galvanized steel. 

“Whether the differences among the various [products] are minor or 
significant is a factual issue for the Commission,” and the determina- 
tion will not be disturbed unless it is found to be unreasonable or not 
supported by substantial evidence. Torrington, 14 CIT at 651-52, 747 F 
Supp. at 749. BHP has not demonstrated to the court that the Commis- 
sion abused its discretion, or ignored substantial evidence, in making its 


like product determination. Thus, the Commission’s like product find- 
ing is sustained. 


B. PRESENT MATERIAL INJURY 
1. Negligibility exception to cumulation: 


If certain statutory requirements are met, cumulation of imports 
from two or more countries “subject to investigation” is mandated for 
the determination of present material injury.!° 19 U.S.C. § 1677(7) 
(C)(iv)(I) (Supp. V 1993). The Commission has discretion not to cumu- 
late if a country’s imports are found to be negligible and to have no dis- 
cernible impact upon the domestic industry. Id. § 1677(7)(C)(v). 

a. Majority finding of negligible imports from Brazil, Mexico, New 
Zealand and Sweden: 

In its present material injury analysis, the Commission did not cumu- 
late corrosion-resistant steel imports from Brazil, Mexico,!! New Zea- 
land, Sweden!” and South Africa with imports determined to be 


10 The statute provides, in part, that: 
(I) In general 
For purposes of [evaluating volume and price] * * *, the Commission shall cumulatively assess the volume and 
effect of imports from two or more countries of like products subject to investigation if such imports compete with 
each other and with like products of the domestic industry in the United States market. 
19 U.S.C. § 1677(7)(C)(iv)(D). 


1 Commissioners Rohr and Nuzum dissented from the finding that Mexican imports were negligible. Final Det. at 
183 nn.182-83. 


12 Commissioner Nuzum dissented from the majority’s determination with respect to Sweden. Final Det. at 186 
n.204. 
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injurious, finding that imports from these countries were negligible and 
did not cause any discernible adverse impact. Final Det. at 181-86. 

Petitioners challenge the manner in which the Commission applied 
the negligibility provision of the cumulation statute. See 19 U.S.C. 
§ 1677(7)(C)(v).1° Petitioners assert that the Commission incorrectly 
found that imports from Brazil, Mexico, New Zealand and Sweden were 
negligible. In all instances, petitioners argue that on the basis of abso- 
lute volumes, these imports accounted for substantial volume and thus 
must have created a discernible adverse impact on the industry. Peti- 
tioners assert that when totalled, as of 1992 the combined market share 
of negligible imports equalled 1.3 percent, while the share of the small- 
est non-excluded country equalled .7 percent. Petitioners also rely upon 
three instances of lost sales due to Swedish and Brazilian imports as evi- 
dence of adverse impact. Petitioners’ contentions as to these individual 
countries are based upon the view that “discernable adverse impact” 
must be measured by absolute volume, value, and market share, with- 
out consideration of relative market share and other price-related 
factors. 

As discussed by the court previously in U.S. Steel Group v. United 
States, 873 F. Supp. 673, 692-93 (Ct. Int’] Trade 1994), appeal docketed, 
No. 95-1245 (Fed. Cir. Mar. 21, 1995), Torrington Co. v. United States, 
16 CIT 220, 790 F Supp. 1161 (1992), stands for the proposition that the 
absolute volume of imports does not necessarily have independent sig- 
nificance for negligibility purposes. See id. at 229, 790 F. Supp. at 1171. 
Rather, the Commission weighs several factors in addition to volume, in- 
cluding trends in imports such as price declines, share of apparent do- 
mestic consumption, evidence of underselling, substitutability, the price 
sensitivity of the domestic market, as well as whether imports were iso- 
lated and sporadic. See 19 U.S.C. § 1677(7)(C)(v). 

The majority clearly reviewed these factors in its analysis of negligi- 
bility, and its decision to apply the negligibility exception was supported 
by substantial evidence. The record shows that during the period of in- 
vestigation the major share of apparent domestic consumption was sup- 
plied mostly by the domestic industry (market share by quantity 
exceeded 82 percent), and cumulated imports accounted for less than 15 
percent. See Pub. Staff Rpt. at I-149 tbl. 107. Total imports found to be 
negligible constituted only 1.7 percent of the corrosion-resistant market 
in 1992. Id. Additionally, the majority found a relative lack of price sensi- 
tivity in the market for corrosion-resistant products. Final Det. at 189. 


13 The relevant statutory provision reads: 
(v) Treatment of negligible imports 
The Commission is not required to apply clause (iv) [cumulation] or subparagraph (F)(iv) [cumulation for 
threat] in any case in which the Commission determines that imports of the merchandise subject to investiga- 
tion are negligible and have no discernable adverse ingore on the domestic industry. For purposes of making 
such determination, the Commission shall evaluate all relevant economic factors regarding the imports, in- 
cluding, but not limited to, whether— 
(I) the volume and market share of the imports are negligible, 
(II) sales transactions involving the imports are isolated and sporadic, and 
(III) the domestic market for the like product is price sensitive by reason of the nature of the product, 
so that a small quantity of imports can result in price suppression or depression. 
19 U.S.C. § 1677(7)(C)(v). 
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For Brazil, the Commission observed that during the period of inves- 
tigation Brazilian imports held a very small share of the market, never 
exceeding .2 percent. Id. at 182. The volume of imports also decreased 
over the period. Jd. Although Brazilian imports were found not to be iso- 
lated or sporadic, in the context of low and declining volume and market 
share, and a single confirmed lost sale involving a very small amount, 
the Commission concluded these imports had no discernible adverse im- 
pact. Id. 

The market share of New Zealand imports declined to .2 percent in 
1992 from .3 percent in 1991. Id. at 184. The Commission also found a 
pattern of predominant overselling, with two instances of underselling. 
Id. at 184-85. Absolute volume over the period increased, then de- 
creased in 1992 to levels comparable with 1990. Id. at 184. On the basis 
of such factors as small and declining market share and predominant ov- 
erselling, the Commission found New Zealand imports to be negligible. 
Id. at 185. Lastly, although the absolute volume of imports from Sweden 
were found to have increased somewhat during the period, the percent- 
age of market share never exceeded .2 percent. Jd. at 186. The two 
instances of confirmed lost sales were for very small quantities. Jd. 

For each of these countries, '+ the Commission clearly reviewed sever- 
al factors, in addition to absolute volume and market share, to reach its 
negligibility determinations. 


i. Commissioner Brunsdale’s separate views: 


Asin U.S. Steel Group, petitioners here take issue with Commissioner 
Brunsdale’s application of the negligibility exception, as she appears to 
focus on the percentage of the market held by imports from a particular 
country. Except where additional factors indicate another result is ap- 
propriate, if a country’s imports account for less than 1 percent (or 
sometimes less than 1.5 percent) of the U.S. market, generally Commis- 
sioner Brunsdale does not cumulate imports. Cf Torrington, 16 CIT at 
228, 790 F. Supp. at 1171 (upholding Commissioner Brunsdale’s deter- 
mination that imports from countries with less than 1 percent market 
share, absent extraordinary circumstances, and in market not very sen- 
sitive to price, were negligible). Petitioners’ argument fails for the rea- 
sons articulated in U.S. Steel Group, 873 F. Supp. at 689. 

Petitioners’ additional argument is that Commissioner Brunsdale’s 
criticisms of certain presentations by petitioners’ economists further 
undermines her overall analysis. Specifically, Dr. Sanford Grossman 
presented a model to demonstrate that even the smallest amount of im- 
ported steel could have a significant effect on the market because of the 
information it may convey about the intent of the foreign supplier. Final 
Det. at 312. Commissioner Brunsdale found that 


{s]ince the information about the willingness * * * to sell in the 
United States at lower prices will be present whether or not any 


14 Petitioners do not challenge the negligibility finding as to imports from South Africa. South African imports only 
entered the U.S. market in 1992, and the Commission found the market share, by quantity, to be .4%. Final Det. at 185. 
The Commission determined that the low volume and market share warranted a finding of negligibility. Id. 
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particular small supplier sells in the U.S. market, no individual 
small supplier will provide unique information, and its sales may be 
‘negligible and have no discernible adverse impact,’ 


Id. The Commissioner also found that Dr. Grossman had failed to con- 
sider why a foreign supplier would utilize large quantities of previously 
unused capacity to expand shipments, or would divert large quantities 
from third country markets, to the United States. fd. Commissioner 
Brunsdale concluded that the presence of large quantities of excess ca- 
pacity indicated that. the price of steel was so low that the capacity could 
not be used profitably, and that the willingness to put that capacity to 
use for sales to the United States indicated the price in the United States 
was higher. Jd. Commissioner Brunsdale thus found that a foreign pro- 
ducer would divert large quantities to the United States only ifthe U.S. 
price was higher than that which the foreign producer would receive in 
other markets, as a producer was inclined to sell where it would get the 
highest price to yield the highest profits. Id. 

Petitioners assert that what Commissioner Brunsdale essentially 
stated that because it is impossible to prove which small foreign supplier 
is having the adverse impact, therefore none of the suppliers are having 
that impact. This characterization is inaccurate. Insofar as petitioners’ 
objection is an extension of its objection to Commissioner Brunsdale’s 
overall approach to her negligibility analysis, it is rejected for the rea- 
sons previously stated. The court finds that for Brazil, New Zealand and 
Sweden, the majority’s determinations were supported by substantial 
evidence and in accordance with law. 

ii. Mexico: 

With regard to Mexico, the majority found that market share had de- 
clined from .9 percent to .7 percent from 1990 to 1991, before increasing 
to .8 percent in 1992. Id. at 183. Volume fluctuated at low levels. Jd. On 
the basis of small volume and market share; the Commission deter- 
mined Mexican imports were negligible. 

Petitioners’ general challenges, which have been rejected, applied to 
Mexican imports as well. Petitioners raised two contentions at oral ar- 
gument concerning these imports: 1/ the eight examples of overselling 
by Mexican imports are for only a small quantity of total Mexican im- 
ports, and 2/ that the Commission’s use of price data without trans- 
portation costs created a bias in favor of finding overselling. Although 
the Commission did not note the instances of overselling in reaching its 
negligibility determination, see id. at 183, in addition to pricing data for 
non-niche products, there is evidence in the record of that average unit 
values for niche products exceeded domestic price levels. See Conf. Staff 
Rpt. at N-49 tbl. N-47, N-64 tbl. N-66; F-45-F-46 tbl. F-4; see also Tr. 
at 193. Further, for the reasons articulated in U.S. Steel Group, 873 F- 
Supp. at 699-700, the Commission’s practice of excluding transporta- 
tion costs in determining pricing levels in the steel industry is not error. 

Petitioners also allege that Commissioner Watson, as evidenced in his 
separate views, misapplied the negligibility exception in his assessment 
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of Mexican imports, as he discounted the importance of American Goods 
Returned (“AGR”) imports for purposes of evaluating volume and mar- 
ket share. Petitioners argue that any benefits from AGR imports were 
realized only by U.S. cold-rolled steel producers. Defendant counters 
that Commissioner Watson reasonably weighed evidence of benefits 
from the AGR program, as evidence of another relevant economic factor, 
see 19 U.S.C. § 1677(7)(C)(v), to determine negligibility. 

Commissioner Watson noted that domestic producers had entered 
into supply and distribution arrangement with a Mexican producer, In- 
dustrias Monterrey S.A. de C.V. (““IMSA”). Final Det. at 205; see Pl. 
IMSA’s Post-Oral Argument Subm., Tab 2 (distribution agreement 
dated Feb. 22, 1991). As part of these arrangements, some AGR imports 
were shipped back to their original source and in other cases they were 
sent directly to U.S. customers of the domestic supplier. Final Det. at 
205. Commissioner Watson thus concluded in his separate views that 
competition between AGR imports from Mexico and domestic products 
was attenuated, noting that “a significant number of AGR transactions 
clearly [did] benefit the domestic industry.” Id. 

Respondent IMSA indicated, and Commissioner Watson also stated, 
id. at 205, that Mexican galvanizers had provided a service to the US. 
steel industry to complement and “round out” coated steel product 
lines. At oral argument, however, petitioners cited evidence showing 
that only a small portion of the quantity that IMSA shipped to the 
United States consisted of these AGR imports to a single producer, while 
the remainder consisted of Mexican steel. See Pet’rs’ Post-Oral Argu- 
ment Subm., Tab 13, at Ex. 3, 114 (Aff. of E. David Melcher) (indicating 
that over period of investigation less than 10,000 tons from IMSA under 
distribution agreement were AGR imports). Thus, a significant amount 
of the tonnage IMSA shipped during the period was not shipped in con- 
nection with IMSA’s arrangements with a specific U.S. producer.!®° In 
fact, defendant conceded that only 14 percent of the volume of AGR im- 
ports from IMSA in 1991 fell within the agreement IMSA had with the 
USS. producer. Tr. at 243. For all of the AGR imports from IMSA in 1990 
and 1992, as well as 86 percent of the imports in 1991, defendant was 
unable to indicate how these imports had benefitted either the U.S. cold- 
rolled producer involved in the IMSA agreement,!* or the corrosion-re- 
sistant industry in general. Id. at 245. 

The court finds that although Commissioner Watson concurred with 
the joint determination as to Mexico, and addressed the importance of 
AGR imports only in his separate views, Commissioner Watson’s overall 


15 Table 82 of the Staff Report excludes the quantity of AGR imports shipped during the period of investigation. See 
Conf. Staff Rpt. at I-203 tbl. 82. The Commission staff noted that IMSA had stated that slightly more than 50% of IMSA 
imports by volume fell within the AGR category (Item 9802.00.60, HTSUS). Id. at I-204; see Pl. IMSA’s Post-Oral Ar- 
gument Subm. at Tab 1 (IMSA trade data comparing import level for AGR and non-AGR corrosion-resistant products). 

16 The cold-rolled industry is not the industry at issue, and benefits to it may not be considered unless the corrosion 
industry is indirectly benefitted as well. Cf. Final Det. at 209 (dissenting view of Commissioner Rohr noting that benefit 
of AGR imports, produced for U.S. purchasers from cold-rolled steel previously exported to Mexico from the United 
States, on cold-rolled products industry was not relevant to his decision). 
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analysis of the negligibility of Mexican imports must be reconsidered.” 
The court cannot discern to what extent Commissioner Watson as- 
signed diminished importance to AGR import figures. The court notes 
that Commissioner Watson clearly weighed AGR information less 
heavily than non-AGR data, because he stated that the exclusion of AGR 
imports from market share data would result in a market share below .5 
percent for each year of the period of investigation. Final Det. at 205 n.9. 
While Commissioner Watson did not exclude AGR data altogether, the 
court is concerned that Commissioner Watson may have given less than 
full consideration to a substantial amount of imports, based on the as- 
sumption that they benefitted specific U.S. producers. Additionally, the 
court does not find evidence that AGR imports actually benefitted the 
corrosion-resistant industry, the industry at issue. 

For these reasons, the court remands Commissioner Watson’s negligi- 
bility determination as to Mexico. 

b. Cumulation of French imports: 

Respondent Usinor challenges the plurality determination that a rea- 
sonable overlap of competition existed between imports from France 
and domestic products, and that these imports were not negligible. Usi- 
nor argues that the negligibility analysis by Commissioners Crawford 
and Watson for France is inconsistent with the analysis for Mexico, as 
the record evidence and findings for each country appear quite similar. 
Usinor also argues that the plurality disregarded its findings of price 
sensitivity in its negligibility analysis. Further, Usinor contends that 
the plurality improperly relied on aggregate domestic pricing data to de- 
termine the presence of underselling. Additionally, Usinor claims that 
Commissioner Nuzum erroneously relied upon LTFV margins, avail- 
able prior to voting on negligibility, which were later corrected to be sig- 
nificantly lower. Lastly, in the context of the negligibility exception, 
Usinor takes issue with Commissioner Nuzum’s evaluation of “whether 
[imports] discernibly contribute to the adverse impact that the other, cu- 
mulated imports are having on the domestic industry.” Id. at 357. 

i: Comparison to Mexican imports: 

Usinor characterizes the factual record for imports from France and 
Mexico as remarkably similar, and thus concludes that Commissioners 
Crawford and Watson were in error in not finding French imports negli- 
gible. Usinor points to comparable market share percentages and 
trends, and to the fact that the absolute volume of Mexican imports was 
in excess of that of French imports in each year of the investigation.}® 
See id. at 208. 

In terms of absolute tonnage, value, and as a percentage of apparent 
domestic consumption, imports from Mexico declined slightly over the 


17 The joint determination on negligibility of Mexican imports does not make a distinction as to AGR import volume. 
See Final Det. at 183. The joint determination on cumulation does recount the arguments of the parties concerning 
treatment of AGR imports, and concludes that AGR imports would not be excluded from consideration of Mexican im- 
ports overall. See id. at 179 & n.145. 


18 Market share for France increased steadily from .5% to .7% during the period, while Mexican market share de- 
clined from .9% to .7%, then increased to .8%. Final Det. at 182, 183; see also Pub. Staff Rpt. at I-139 tbl. 96. 
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period of investigation. See Pub. Staff Rpt. at I-139 tbl. 96, I-149 tbl. 
107. A review of these same factors for French imports shows a steady 
increase over the same period. Id. Mexican imports oversold domestic 
products in all pricing comparisons.!? Pub. Staff Rpt. at I-174-I-175 
tbls. 112-13. In comparison, French imports undersold domestic prod- 
ucts in 10 out of 22 instances.?° Final Det. at 183; Pub. Staff Rpt. at 
I-172-I-174 tbls. 110-12. Also, Mexican unit values were substantially 
higher than French or domestic unit values, whereas French unit values 
were below domestic unit values in 1991-92. Compare Pub. Staff Rpt. at 
I-139 tbl. 96 with id. at I-55 tbl. 16. Although there was no confirmed 
lost sale evidence for Mexico, while for France there was one instance of 
a large confirmed lost sale, Final Det. at 183; Conf. Staff Rpt. at I-295 
tbl. 117, defendant conceded at oral argument that lost sales evidence 
was not a sufficient basis for a distinction.?! 

As noted by Commissioner Rohr, Mexican imports are at the “very 
border line of negligibility.” Final Det. at 208. Furthermore, the court 
has remanded one Commissioner’s negligibility determination for Mex- 
ico. In addition, the court has not found that the evidence supports Usi- 
nor’s assertion that trends for France and Mexico were quite similar. 
Clearly there are differences in trends in market share and pricing pat- 
terns over the period. Thus, the court rejects Usinor’s arguments based 
upon treatment of Mexican imports. 

ii. Price sensitivity findings: 

The Commission found that the market for corrosion-resistant steel 
was relatively insensitive to price. Jd. at 189. Usinor reasons that be- 
cause the Commission made this finding, it negates the impact of price 
effects by French imports. Thus, Usinor asserts the Commission should 
have given less weight to underselling evidence, and shou!d have 
reached a determination that French imports were negligible. Defen- 
dant responds that the Commission’s reliance on underselling evidence 
was reasonable, and that a finding of relative price insensitivity does not 
preclude finding detrimental price effects caused by underselling. De- 
fendant also relies on evidence that most French imports were produced 
by the domestic industry, and were found in general to be comparable in 
quality. Id. at 175. 

What Usinor asserts is that if pricing factors are not contributing to 
present material injury, then these factors cannot be used to show that 
imports have discernible impact. The practical effect of this reasoning is 
that to cumulate each country’s imports, one must first find that these 
imports caused material injury. This reasoning contradicts the purpose 
of the cumulation provision. See H.R. Rep. No. 1156, 98th Cong., 2d 


19 During the period of investigation, the majority of Mexican imports were sold through the distributor/service cen- 
ter channel. Tr. at 193. 

20 French products undersold U.S. products in 10 of the 13 instances of distributor/service center sales. Pub. Staff 
Rpt. at I-173 tbl. 111; Tr. at 195. Thus, the Commission relied upon evidence of underselling in a sector of the market 
where competition was found to be more intense. See Final Det. at 190. 

21 The record reflects that the confirmed lost sale to French products in fact is asale lost to French, Japanese and 
Italian products, but with no indication of what portion of the sale is attributable to France. See Mem. to Commission- 
ers Watson and Nuzum from International Economist, List 2, Doc. 224, pt. II, at I-44 tbl. 119 & n.3 (July 26, 1993). 
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Sess. 173 (1984), reprinted in 1984 U.S.C.C.A.N. 5220, 5290 (stating im- 
ports from various countries may each account for small percentage of 
total market penetration, but when combined may cause material inju- 
ry). Thus, Usinor’s argument on this point fails. 

iii. Aggregate price data: 

Usinor objects to the Commission’s use of aggregated (quarterly) do- 
mestic pricing data in its analysis of underselling of French imports. See 
Conf. Staff Rpt. at N-14—N-18 tbls. N-13-N-18. Usinor alleges that us- 
ing this aggregated data masks domestic price leadership and falsely de- 
picts importers as downward price leaders. Defendant responds that the 
use of aggregate price data was reasonable in light of the large volume of 
price data collected, and because this methodology has been applied pre- 
viously. See, e.g., DRAMs of One Megabit and Above from the Republic of 
Korea, Inv. No. 731-TA-556, USITC Pub. 2629, at I-92 & App. H (May 
1993) (final); Magnesium from Canada, Inv. No. 701-TA-309, USITC 
Pub. 2550, at I-86-I-87 & tbls. 47-48 (Aug. 1992) (final). Further, peti- 
tioners assert that if the Commission had conducted a disaggregated 
analysis, the result would have been nearly identical. See Def.-Ints.’ 
Mem. in Opp’n to Pls.’ Mots. J. Agency R. at Ex. 2 (charts of pricing com- 
parisons by product group for France and for individual U.S. producers). 

The court notes that the Commission has broad discretion in selecting 
a methodology to assess and analyze the significance of price undercut- 
ting. See Copperweld Corp. v. United States, 12 CIT 148, 161, 682 
F. Supp. 552, 565 (1988); Cemex, S.A. v. United States, 16 CIT 251, 261, 
790 F Supp. 290, 299 (1992) (finding statute does not require assess- 
ment of price-depressing effects of imports in any particular manner), 
aff'd without op., 989 F.2d 1202 (Fed. Cir. 1993). Further, because the 
Commission must determine if imports caused depression or suppres- 
sion of domestic prices, it is irrelevant that some domestic prices may 
have been below the price of imported goods, as long as imports, on a 
weighted-average basis, undersold the industry overall. See Calabrian 
Corp. v. United States, 16 CIT 342, 350-51, 794 F. Supp. 377, 385-86 
(1992) (upholding aggregate analysis of economic factors for review of 
material injury to domestic industry). Accordingly, the court upholds 
the Commission’s analysis of price data. 


iv. Commissioner Nuzum’s separate views: 

Usinor challenges Commissioner Nuzum’s reference to LTFV mar- 
gins in her determination, as well as her application of the negligibility 
exception. First, in her discussion of cumulation of French imports, 
Commissioner Nuzum noted that the volume of imports increased more 
than 50 percent during the period of investigation, and that market 
share increased. Final Det. at 366. Commissioner Nuzum also noted 
that price comparisons showed 10 instances of underselling and 
12 instances of overselling. Jd. Commissioner Nuzum noted that the 
unit value of these imports decreased and was well below the average 
unit value of all subject imports. Id. at 366-67. Commissioner Nuzum 
also commented that France had a final subsidy margin of 15 percent 
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and final dumping margins ranging from 53 to 110 percent.?? Id. at 367. 
Commissioner Nuzum concluded by stating that based upon significant 
presence in the U.S. market, increasing volume and market share, and 
evidence of significant competition with domestic products and other 
imports, she found imports from France were not negligible. Id. 

Usinor maintains that Commissioner Nuzum must reconsider her de- 
termination to adjust for the change in margin, in accordance with the 
holding in Borlem S.A.—Empreedimentos Industriais v. United States, 
913 F.2d 933 (Fed. Cir. 1990) (“Borlem II”). The court finds that Usinor’s 
application of Borlem II is too broad. In Borlem S.A.—Empreedimentos 
Industriais v. United States, 18 CIT 535, 537, 718 F. Supp. 41, 42-43 
(1989) (“Borlem I”), Commerce had reduced a dumping margin for a 
large Brazilian producer from 19.93 percent to ade minimis amount, .04 
percent, after the Commission had issued its final determination. 
13 CIT at 537, 718 F Supp. at 42-43. The change to a de minimis rate 
caused the Brazilian producer to be excluded from the affirmative deter- 
mination. Jd. The change discussed in Borlem I indicated that ITC 
should not consider the affected volume of Brazilian imports at all. This 
court’s remand of the Commission determination was based upon the 
fact that the foreign producer’s “dumping with de minimis margins 
[was] of such substantial significance that the ITC might well have 
changed its determination,” Jd. at 544-45, 718 F Supp. at 48, and thus 
was affirmed. Borlem II, 913 F.2d at 937. 

Thus Borlem II does not stand for the broad proposition that ITC 
must reconsider a final determination based upon affirmative LTFV 
margins that later change. The dumping margin here of 39.4 percent re- 
mained significant. Furthermore, Commissioner Nuzum’s finding is 
not based on the specific margin. 

Second, Usinor argues Commissioner Nuzum failed to apply the neg- 
ligibility exception properly, because she did not look at countries indi- 
vidually. The court has concluded previously that Commissioner 
Nuzum does review each country individually for this purpose. The 
court also upheld Commissioner Nuzum’s application of an additional 
step to determine negligibility, that is, whether the imports at issue “dis- 
cernibly contribute” to an adverse impact when combined with other 
imports, is permissible for these products. Kern-Liebers USA, Inc. v. 
United States, Slip Op. 95-9, at 65 (Jan. 27, 1995), appeal docketed, No. 
95-1257 (Fed. Cir. Mar. 27, 1995). 


2. Causation analysis: 


Joint respondents contend that the Commission failed to analyze vol- 
ume and price within the context of conditions of competition in the cor- 
rosion-resistant steel industry. Joint respondents also argue that the 
causation of injury determination reached by the Commission is incon- 
sistent with other findings made by the Commission. Defendant and pe- 


ue Subsequently, the dumping margin for France was corrected to 39.4% for corrosion-resistant products. See Cer- 
tain Corrosion-Resistant Carbon Steel Flat Prods. from France, 58 Fed. Reg. 44,169, 44,170 (Aug. 1993) (antidumping 
duty order & amendments to final determs. of LTFV sales). 
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titioners respond that the Commission made findings in accordance 
with the statutory requirements. 

In its evaluation of the volume of imports under investigation, the 
Commission 


shall consider whether the volume of imports of the merchandise, 
or any increase in that volume, either in absolute terms or relative 
to production or consumption in the United States, is significant. 


19 U.S.C. § 1677(7)(C)(i). To analyze price effects of imports on domestic 
prices, the Commission must consider whether 


(I) there has been significant price underselling by the imported 
merchandise as compared with the price of like products of the 
United States, and 

(II) the effect of imports of such merchandise otherwise depresses 
prices to a significant degree or prevents price increases, which 
otherwise would have occurred, to a significant degree. 


Id. § 1677(7)(C)(ii). To examine the impact of imports, the statute re- 
quires that the Commission evaluate all relevant factors, including, but 
not limited to, 


(I) actual and potential decline in output, sales, market share, 
profits, productivity, return on investments, and utilization of 
capacity, 

(II) factors affecting domestic prices, 

(III) actual and potential negative effects on cash flow, invento- 


ries, employment, wages, growth, ability to raise capital, and in- 
vestment, and 

(IV) actual and potential negative effects on the existing develop- 
ment and production efforts of the domestic industry, including ef- 
forts to develop a derivative or more advanced version of the like 
product. 


Id. § 1677(7)(C)(iii). Section 1677(7)(C)(iii) also requires the Commis- 
sion to evaluate those relevant economic factors described within the 
context of the business cycle and conditions of competition. Id. 

Joint respondents mistakenly construe the statute to require the 
Commission to delineate its reasoning under each factor in § 1677(7) 
(C)(iii). The statute requires only that the Commission explain its anal- 
ysis with respect to elements in § 1677(7)(B). “[T]he Commission may 
not need or be able to consider each listed factor[,]” and only need pro- 
vide an adequate explanation of the “core factors directed by the stat- 
ute.” See Trent Tube Div. v. Avesta Sandvik Tube AB, 975 F.2d 807, 814 
(Fed. Cir. 1992). Further support for the Commission’s approach is 
found in Grupo Indus. Camesa v. United States, 853 F. Supp. 440 (Ct. 
Int’! Trade 1994), in which the court upheld the determination at issue 
despite the Commission’s failure to discuss the impact of imports within 
the context of the business cycle of the affected industry. Jd. The court in 
Grupo reasoned that the Commission is 


‘charged only with rationally considering impact on the domestic 
industry in light of the relevant factors’ and ‘is not required to issue 
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findings and conclusions on an issue concerning a statutory ele- 
ment simply because it was presented by [a party].’ 


Id. (quoting Hercules, Inc. v. United States, 11 CIT 710, 743, 673 F. Supp. 
454, 482 (1987) (citations omitted)). 

Joint respondents’ reliance upon Mitsubishi Materials Corp. v. 
United States, 820 F. Supp. 608 (Ct. Int’] Trade 1993), does not yield a 
different result. Although the court in Mitsubishi remanded the Com- 
mission’s determination for failure to explain the impact of cost trends 
on price, the court did so on the basis that the Commission had ignored 
significant evidence contradictory to its finding. Jd. Contrary to respon- 
dents’ interpretation, Mitsubishi discussed the importance of the sub- 
stantial evidence standard, and does not modify the holding in Grupo 
Indus.. The court does not find this general contention by respondents 
to have merit. The court will turn to specific issues raised concerning 
analysis of present injury. 


a. Volume effects: 


With regard to the adequacy of discussion of volume effects, respon- 
dents contend that the majority’s analysis was brief and unclear. The 
court finds that the majority performed an analysis of product mix and 
substitutability between domestic and imported products within the 
context of its cumulation analysis. Final Det. at 173-79. The majority 
detailed its analysis of volume effects further in the individual addition- 
al views of Commissioners. See id. at 286-93 (Commissioner Newquist), 
321-25 (Commissioner Brunsdale), and 365-68 (Commissioner Nu- 
zum). The Commission reviewed and rejected the assertion that the do- 
mestic industry was unable to produce a large percentage of niche 
products, and was not required to restate this conclusion in its analysis 
of volume effects. See Steel Wire Rope from the Republic of Korea and 
Mexico, Inv. Nos. 731-TA-546 and 547, USITC No. 2613, at 21-23 (Mar. 
1993) (final) (reaching similar conclusion in context of cumulation anal- 
ysis), aff'd in, Grupo Indus., 853 F. Supp. at 445. The combination of the 
overall determination, the cumulation discussion and the individual 
discussions enable the court to discern the Commission’s conclusion on 
substitutability in the volume effects context. As long as the agency’s 
analysis may “reasonably be discerned,” the court may uphold the 
agency’s decision. See, e.g., Ceramica Regiomontana, S.A. v. United 
States, 810 F2d 1137, 1139 (Fed. Cir. 1987) (quoting Bowman Transp., 
Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 286 (1974)). 

Respondents characterize the majority’s analysis as contrary to law, 
in its incorporation of a presumption that displacement of domestic 
products has occurred when import volume increases. See, e.g., Commit- 
tee of Domestic Steel Wire Rope v. United States, 818 F. Supp. 376, 379-80 
(Ct. Int’] Trade 1993) (rejecting argument that significant increase in 
import penetration demonstrates injury to industry); Coated Ground- 
wood Paper from Belgium, Finland, France, Germany, and the United 
Kingdom, Inv. Nos. 731-TA-487-490 and 494, USITC Pub. No. 2467, at 
17-21 (final) (Dec. 1991) (finding increase in imports did not indicate 
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displacement of domestic sales in light of factors such as changes in de- 
mand). Respondents’ reliance on these cases is misplaced. In Domestic 
Steel Wire Rope, the court found that at the same time that import vol- 
ume increased, the domestic industry’s net sales, gross profits and oper- 
ating income also increased, thus the court concluded that the increase 
in import volume did not cause harm to the industry. 818 F. Supp. at 
379-80. Here, the Commission found that imports increased while do- 
mestic profitability and capital expenditures fell. Final Det. at 191. Also, 
the domestic industry lost market share, while imports gained market 
share. Id. at 188. 

Respondents further contend that the Commission’s displacement 
finding is contrary the evidence on record. Respondents assert that 
there is substantial evidence that corrosion-resistant products were 
highly differentiated and non-substitutable, that there was no trend by 
purchasers to switch to foreign suppliers, that there were few instances 
of lost sales, and that domestic industry could not produce many of the 
niche product imports. 

Defendant and petitioners maintain that during the period of inves- 
tigation the domestic industry was able to and did produce the majority 
of corrosion-resistant products required by U.S. customers. In addition, 
defendant and petitioners assert that the increase in imports of 
products that the domestic industry did not produce was small in com- 
parison to the volume of imports that displaced substitutable domestic 
products. 

Respondents also assert that the Commission in some instances made 
findings as to market sectors but failed to analyze volume effects within 
these sectors. The court will address in turn respondents’ arguments as 
to market sector analysis and displacement. 


i. Market sector analysis: 


In particular, respondents allege the Commission discussed import 
volumes without acknowledging evidence of relative price insensitivity 
and fragmentation of the market into two segments: “precision-engine- 
ered” products”? and “traditional” products. Defendant and petitioners 
argue that the Commission did not make a finding of these different 
market sectors, thus the Commission was not in error in declining to 
evaluate volume effects along sector lines. 

The Commission considered and rejected arguments to separate auto- 
motive steel and AlZn into separate like product categories. See id. at 
163-66. The Commission also determined that only a small number of 
imports did not compete with domestic products. The Commission 
found that most “niche” or specialty products were in fact produced by 
the domestic industry. Jd. at 173 n.84, 174-79, 181, 192. The Commis- 
sion concluded that there was a reasonable overlap of competition be- 
tween the imports, and with domestic products. Jd. at 173. 


23 Respondents appear to include in this category automotive steel, AlZn and Niche products 41, 45, 46, 47, 65, 66 
and 67. Pls.’ Mem. Supp. Mot. J. Agency R., Ex. B at n.1. 
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The court in Grupo Indus., reviewed the Commission’s rejection of a 
similar argument that segmentation of the market was a determinative 
condition of competition. 853 F. Supp. at 444. In upholding the Commis- 
sion’s determination, the court found that the Commission had consid- 
ered, but declined to adopt, the segmented market argument, on the 
basis that a reasonable degree of direct competition existed between the 
imported and domestic products at issue. Id. at 444-45. Similarly, the 
Commission here reasonably rejected the view that a segment of the im- 
ported product market did not compete with domestic product, thus the 
Commission also rejected the segmented analysis that joint respondents 
now urge. 

Although the Commission made observations about the automotive 
industry and the precision-engineered products the industry needed, in- 
cluding increased demand for precision-engineered products, Final Det. 
at 168, the Commission reached similar conclusions about the corro- 
sion-resistant industry in general. Jd. at 168-69. In the non-automotive 
industries, demand had also increased, although to a lesser extent, and 
the Commission noted that the corrosion-resistant industry in general 
had taken steps to add new capacity to meet this new demand. Jd. at 168. 

Further, the Commission recognized the importance of qualification 
requirements, not just for particular end-users, finding that most pur- 
chasers reported that they or their customers required suppliers to be 
pre-qualified to guarantee products would meet quality and perfor- 
mance standards. Id. at 169. While auto-makers had the most stringent 
requirements, the Commission did not find auto-makers unique, and it 
found variance in the length of the qualification process among auto- 
makers. Jd. The Commission also found that half of all purchasers did 
not switch suppliers on the basis of price, and had not switched in the 
past five years. Id. 

This court has previously rejected other attempts to require a specific 
segmented market analysis. See Encon Indus., Inc. v. United States, 
Slip Op. 92-164, at 3-6 (Sept. 24, 1992) (rejecting argument that ITC 
failed to segment for material injury analysis, on basis that under facts 
of case this was improper like product challenge). In this case, the court 


finds no particular fact that would require the approach sought by 
respondents. 


ii. Substitutability and price sensitivity: 

Concerning price sensitivity and substitutability, respondents assert 
that the majority, and the Commissioners in their additional views, 
found corrosion-resistant products to be relatively insensitive to price. 
Respondents argue that where a product market is price insensitive, 
purchasers buy for reasons other than price, thus relative shifts in mar- 
ket share are attributable to causes other than quick price changes 
caused by lower-priced imports. Respondents misconstrue the Commis- 
sion’s findings on this issue. 

The majority determined that the market was relatively insensitive to 
price, noting that price changes were not likely to cause shifts in volume 
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in the short term. Final Det. at 189. Commissioner Rohr found corro- 
sion-resistant products to show a lower price sensitivity than for other 
steel products. Jd. at 207. Commissioner Nuzum found the market to be 
“rather price insensitive.” Id. at 365. Commissioner Crawford also de- 
termined that the products were “highly differentiated, with numerous 
differences in the products themselves, * * * and other non-price fac- 
tors.” Id. at 341. 

The majority did not find that corrosion-resistant products were non- 
substitutable. Rather, the majority found that there was significant do- 
mestic production of niche products. Id. at 192. The majority was also 
presented with evidence that weighted average elasticity of substitution 
for corrosion-resistant products was above 1.5 and below 3.0. See Final 
Economic Memorandum to Commission from International Economist, 
List 2, Doc. 213, at 17 (July 22, 1993). 

The Commissioners’ additional views do not undermine these find- 
ings. Commissioner Rohr, in explaining his overall approach to analysis 
of price sensitivity, stated that he used “price sensitivity” to indicate the 
responsiveness of the domestic industry to price in general. Final Det. at 
77. Thus, Commissioner Rohr generally considered it less likely that 
prices for one differentiated product would affect the prices of another, 
and he concluded that the effect of imports on a particular differentiated 
product was lessened. Jd. This assessment does not mean that competi- 
tion does not exist, but rather that the number of competing U.S. and 
foreign producers was smaller. 

Commissioner Nuzum’s price sensitivity findings are also not incon- 
sistent with a finding of displacement. Commissioner Nuzum also 
stated in her determination that while small amounts of imports alone 
may not cause price suppression or depression, here she found that 
smaller suppliers each had a discernible adverse impact on the domestic 
industry. Id. at 365 n.65. She also found that while certain imports from 
Canada, Germany, Japan and Korea served needs in the market not met 
by U.S. producers, these imports comprised only a small portion of total 
imports. Jd. at 366. Commissioner Crawford similarly found substitut- 
ability to be limited, but not non-existent. See id. at 341. While the Com- 
mission determined that substitutability for corrosion-resistant 
products was limited, this means simply that effects in volume, price 


and impact on the industry are smaller. See R-M Indus., 848 F. Supp. at 
210-11. 


iii. Trends: 


Respondents further argue that the record evidence does not support 
the Commission’s displacement theory. Instead, respondents assert, the 
evidence shows no trend that purchasers switched suppliers, very few 
lost sales, and an inability of the domestic industry to produce certain 
specialized or niche products that correlates to an increase in demand 
for imported products. Respondents indicate that the domestic industry 
was unable to produce substitutable products because U.S. mills were 
not yet qualified to do so, or because these producers had added the rele- 
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vant new productive capacity only recently. Defendant and petitioners 
maintain that the record evidence contradicts these assertions. 

Respondents also rely upon a statement made in the Staff Report, in- 
dicating that “most purchasers typically maintain a few approved sup- 
pliers and do not readily switch suppliers from order to order because of 
a lower quoted price or for any other single factor.” Pub. Staff Rpt. at 
I-165. This statement is followed with the statement that “[p]urchasers 
reported switching from foreign to domestic, domestic to foreign, * * * 
with no clear trend evident.” Id. These findings do not demonstrate to 
the court that the Commission contradicted its determination concern- 
ing substitutability and displacement, as some switching did occur, al- 
though no pattern or trend was discerned. 


iv. Lost sales: 


The Commission noted in its analysis of price effects that confirmed 
lost sales supported their finding of price suppressing effects. Final Det. 
at 191 & n.238. These lost sales included an especially large sale lost to 
products from France, Japan and Italy, as noted by the Commission. 
Conf. Staff Rpt. at I-295 tbl. 117. 

Respondents argue that the evidence of lost sales is flawed, and does 
not support the Commission’s displacement finding. Respondents as- 
sert that the large lost sale allegation for France, Japan and Italy was 
outside the period of investigation, that specific amounts were not clear- 
ly attributable to France and Japan, and that the allegation was biased. 
Defendant indicated that the Commission staff had properly included 
this lost sale, as lost sales were evaluated for both the preliminary inves- 
tigation beginning in 1989, as well as the final investigation. Additional- 
ly, although the lost sale was not apportioned for each country involved, 
the Commission staff noted that fact. Id. at I-295 & n.3. Further, re- 
spondents have not offered evidence to establish that the allegation was 
biased. 

Respondents’ arguments as to the validity of confirmed lost sales al- 
legations from Germany and Korea do not succeed.”4 Respondents al- 
lege that these sales occurred in a market sector, “commodity” products, 
that remained stable. As the court has found respondents’ segmenta- 


tion argument to be flawed, supra at pp. 42-45, this contention similarly 
fails. 


v. Domestic production of niche products: 


The Commission collected data on niche products and found that only 
a very small portion was not produced by domestic mills. Final Det. at 
172-86, 173 n.84. Specifically, the data before the Commission indicated 


24 Respondents also contest the lost sales allegations concerning imports from Sweden and Brazil. Respondents ar- 
gue that the sale attributed to Sweden is contradicted by pricing data showing consistent overselling in the matching 
product category (product 14). Respondents characterized the lost sale attributed to Brazil as occurring in a “stable” 
market sector, thus they contend this lost sale was erroneously recorded. 

The lost sale attributed to Swedish imports however was confirmed by Commission staff, and petitioners indicate 
that in fact the lost sale was for a product not identical in specifications to product 14. See Conf. Staff Rpt. at I-295 tbl. 
117; Def.-Ints.’ Mem. Opp’n Pls.’ Mots. J. Agency R. at 74 n.212. Additionally, as imports from both Sweden and Brazil 
were found to be negligible, the court finds these challenges to be 
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that the domestic industry did not produce six niche products (products 
45, 46, 63, 65, 66 and 67). Conf. Staff Rpt. at F-40-F—42 tbl. F-4. In each 
year of the period of investigation, these products never exceeded 6 per- 
cent by volume of total imports. See id. at F-39-F-46 tbl. F-4. As to the 
eight niche products the domestic industry did produce (products 39-44, 
47 and 64), in most instances domestic mills supplied more than 75 per- 
cent of the domestic consumption for the product.2° See id. at 
F-39-F-41 tbl. F-4. The Commission also found that the domestic cor- 
rosion-resistant industry had invested substantially in expansion and 
upgrading of facilities, and to serve growing demand, had brought new 
capacity on line or shortly was to do so. Final Det. at 168. 

Respondents contend that the domestic industry was incapable of 
producing or did not qualify to supply products 43 and 44, thus the do- 
mestic industry did not compete in categories where the increase in im- 
ports was concentrated. Respondents rely upon letters from Japanese 
“transplants” and joint ventures (auto manufacturing plants) in the 
United States indicating lack of domestic commercial availability for 
these products. See App. to Pls.” Mem. Supp. Mot. J. Agency R., Tab B at 
62-65 & Exs. A-1 at 9, A-3 at 4-5, A-5 at 3, A-6 at 3, A-7 at 2 (Resp’ts’ 
Prehrg. Br.). The record does not support respondents’ assertion for sev- 
eral reasons. 

First, respondents argue that the domestic industry falsely reported 
all manufacture of product 43, because it is produced by a patented pro- 
cess owned by a Japanese producer, but is not licensed. In fact, petition- 
ers demonstrated that one domestic producer sells substrate for product 
43 to ajoint venture company in the United States in which both the do- 
mestic producer and the Japanese producer have an interest. See Pub. 
Staff Rpt. at I-46 tbl. 13. Some of this substrate subsequently coated by 
the joint venture company was sent back to the U.S. producer for use in 
automotive products. See Def.-Ints.’ Post Oral Arg. Subm., Tab 5, Ex. 36, 
at 9 (domestic production summary of product 43), and Tab 6, and Ex. 41 
(invoices indicating product within specifications for product 4376) 
(Pet’rs.’ Prehrg. Br., vol. 6D). 

Second, the increase in the volume of imports of products 43 and 44 
between 1991 and 1992 accounted for under 140,000 tons. See Conf. 
Staff Rpt. at F-40 tbl. F-4. This amount does not explain the total in- 
crease in import volume found by the majority, which was in excess of 
500,000 short tons. See Final Det. at 188 n.223. If respondents’ argu- 
ment were meritorious, the volumes for Japanese imports of products 
43 and 44 would most clearly show an increase, but in fact Japanese im- 
ports only accounted for a small portion of the increase in import vol- 
ume. See Conf. Staff Rpt. at F-40 tbl. F-4. 


25 Over the period of investigation, the domestic industry produced a low percentage of domestic consumption for 
products 43, 44 and 47. See Conf. Staff Rpt. at F-40-F-41 tbl. F-4. The percentage for product 41 increased over the 
period, from a small amount in 1990 to a substantial percentage in 1991 and 1992. See id. at F-39 tbl. F-4. 

26 At oral argument, defendant and respondents argued that certain invoice dates submitted for product 43 were not 
within the period of investigation. Petitioners responded that the invoices were matched to orders placed within the 
period of investigation. This seems to be largely true. 
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Third, respondents rely upon letters by purchasers evidencing prob- 
lems with domestic sourcing, to support a direct correlation between the 
increase in demand for certain automotive parts made from products 
43 and 44, and the increase in import volume. These letters are too 
vague to support this contention. Although respondents were able to 
quote figures concerning the volume increase in models of automobiles 
for which certain niche products were used, there was no indication as to 
how this information translated into increases in demand measured in 
actual tonnage. See Pls.” Mem. Supp. Mot. J. Agency R. at 69-72; see also 
App. to Pls.” Mem. Supp. Mot. J. Agency R., Tab B, Ex. A-3, at 3, and Tab 
C, at 48-52 & Ex. 5. Additionally, extensive affidavits from domestic pro- 
ducers attest to supplying much of the relevant niche products to major 
U.S. automakers. See, e.g., App. to Def.-Ints.” Mem. Opp’n Pls.’ Mots. J. 
Agency R., Tab 13B, Ex. 3 at 117, 10; Ex. 20 at 191 3-4; Ex. 32 at 16. 

Lastly, at oral argument, petitioners asserted that there was an error 
in the data listing Canadian imports of product 43 in 1992, because Ca- 
nadian producers were not licensed to manufacture product 43. As re- 
spondents indicated that only Japanese producers and their affiliates 
were able to manufacture the product at that time, it is likely that the 
ITC’s data is in error. The court notes that the quantity listed erro- 
neously was in excess of 100,000 tons. Conf. Staff Rpt. at F-40 tbl. F-4. 
This error together with the court’s earlier conclusions with regard to 
the relatively low overall import volume of products 43 and 44, see supra 
pp. 50-51, undercuts respondents’ argument. 

Respondents claim there was no domestic production available for 
other niche products.” Specifically with regard to products 46, 63, 65, 
66, and 67, while respondents argue that the Commission ignored evi- 
dence of the domestic industry’s inability to produce these products, in 
fact the Staff Report does not list any U.S. shipment of these products. 
See id. at F-40-F-42 tbl. F-4. Thus, although respondents dispute evi- 
dence that petitioners submitted to the Commission indicating that 
substitutable domestic products were available, this point is moot, as in 
its discussion of competition in niche products, the Commission relied 
upon data contained in Table F-4 of the Staff Report. See Final Det. at 
173 & n.85; 177 & n.120; 178 & n.130 (citing Conf. Staff Rpt. at 
F-39-F-46 tbl. F-4). Further, upon the basis of letters and a questionn- 
aire response from U.S. purchasers, respondents claim that petitioners 
do not make product.64. See Jt. Pls.’ Post-Oral Arg. Subm., Tab 2C, at 35 
(purchaser’s questionnaire response (List 2, Doc. 301.399, Question 


27 At oral argument, petitioners contended that the Commission staff erred in neglecting to list data concerning 
domestic manufacture of product 45 for 1992. See App. to Def.-Ints.’ Mem. Opp’n to Pls.’ Mots. J. Agency R., Tab 22, 
List 2, Admin. Doc. 301.22, at 18 (producer’s questionnaire and attached product brochure listing specification range). 
The court notes that the questionnaire information lists tonnage of corrosion-resistant product manufactured, but not 
exact quantities of product 45. See id. The court also notes that the producer at issue of product 45 was not a petitioning 
company, but petitioners supplied a questionnaire to the producer. Tr. at 217. The producer did not have time to com- 
plete the product specific portions of the questionnaire because it was difficult to allocate this information. Id. 

The court finds that the effect of this omission is minor and does not require further investigation. The data pertains 
only to 1992, and the potential quantity produced at best would not exceed 115,000 tons. While this quantity is not 
small, its addition would not change significantly the fact that the majority of imports overall occurred in product cate- 
gories, including niche products, where domestic products were available. In addition, the court cannot assume that all 
of the 115,000 tons would be in the product 45 category. 
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III.D.9); see, e.g., App. to Pls.’ Mem. Supp. Mot. J. Agency R., Tab B, Exs. 
A-2 at 4, A-4 at 3 (letters from auto manufacturers). Petitioners have 
submitted evidence to the contrary that was also before the Commis- 
sion. See Def.-Ints.’ Post Oral Arg. Subm., Tab 3 at 10 (supplementary 
producer’s questionnaire response, List 2, Doc. 301.53). Thus these 
matters do not undermine the substantial evidence supporting the 
Commission’s determinations regarding niche products. 


b. Price effects: 


i. Findings of price suppression and depression: 


Joint respondents contend that the Commission’s determination 
with regard to price suppression and depression is not based upon sub- 
stantial evidence. As with volume effects, respondents assert that the 
Commission made market segmentation findings and relied upon them, 
thus it was required to undertake a segmented analysis. Further, re- 
spondents maintain that the Commission’s conclusions cannot be 
linked to evidence in the record, and that the Commission failed to per- 
form a detailed trend analysis for price data. Defendant responds that 
the respondents are misportraying the Commission’s findings, and that 
the Commission’s findings are traceable to evidence of trends and un- 
derlying data. 

As discussed previously, the court does not find that the Commission 
made the market segmentation findings respondents allege. See discus- 
sion, supra, at pp. 42-45. In its analysis of price effects, the Commission 
stated that for quarterly periods it had closely examined the relative 
price movements of domestic products and cumulated imports for com- 
mercial grade products. Final Det. at 191. The Commission found that 
there were “discernible patterns of price movements throughout the pe- 
riod of investigation which show price suppression and/or price depres- 
sion in a significant number of instances.” Jd. Citing to Appendix N of 
the Staff Report, the Commission noted that most import prices trended 
downward, as did domestic prices, but that import prices fell at a greater 
rate overall than domestic product in a substantial number of instances. 
Id. at 191 & n.237. It was upon this basis that the Commission reached 
its finding of a pattern of price suppression. 

With regard to a trend analysis for price data, respondents’ asser- 
tions, that without explanation the Commission merely cited to “raw 
data” in the Staff Report, are incorrect and are belied by the record. In 
its analysis of price effects, the Commission refers to Appendix N. Con- 
tained in this appendix are data for each industry indicating aggregate 
quarterly pricing, quantity and overselling/underselling data by coun- 
try. See Conf. Staff Rpt. at N-2-N-64 tbls. N-1-N-66. Within each in- 
dustry, the data is broken into channels of distribution for several 
selected product categories. Jd. As the data are generated from question- 
naire responses received by the Commission, data from producers/im- 
porters are charted separately from data received from purchasers. Id. 
In allinstances for the corrosion-resistant product data contained in Ap- 
pendix N, the Commission analyzed apparent trends by using chart 
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summaries and graphs. See Def.’s App. to Mem. Opp’n Pls.’ Mot. J. 
Agency R., vol. 2, List 2, Doc. 301 I (charts and graphs of cumulated data 
classified by distribution channel for each Commissioner). The court 
finds that these charts and graphs correlate almost exactly to the data 
contained in Appendix N, and demonstrate observable trends that were 
included in the majority’s determination.”® 

Joint respondents’ further contention is that the Commission was re- 
quired to perform a traditional analysis of the percentage change in do- 
mestic and import prices between the first and last quarters of the 
period of investigation. As previously noted, in its review of trends in 
pricing data, the Commission observed that imported prices declined at 
a greater rate than did domestic prices in many instances. Final Det. at 
191. Contrary to respondents’ assertions, the Commission’s analysis 
and discussion resembles its approach in other determinations. See, e.g., 
Ferrosilicon from Egypt, Inv. No. 731-TA-642, USITC Pub. No. 2688, at 
II-67-II-69 (Oct. 1993) (final) (showing graph of net weighted-average 
f.o.b. selling prices of domestic and imported products); Ferrosilicon 
from Russia and Venezuela, Inv. Nos. 303-TA-23, 731-TA-568 and 570, 
USITC Pub. No. 2650, at 35-38 (June 1993) (final) (observing that U.S. 
selling price of domestic and imported product generally fell during pe- 
riod and import prices declined at somewhat higher rates than domestic 
prices). Moreover, the Commission is afforded discretion in its analysis 
of price underselling. Trent Tube Div. v. United States, 14 CIT 386, 403, 


741 F Supp. 921, 935 (1990) (finding within ITC discretion to interpret 
reasonably evidence and determine overall significance of any factor in 
analysis). Thus, the court upholds the Commission’s method of analysis 
of trends in the pricing data. 


ii. Evidence of underselling: 


Joint respondents assert that the Commission erred in its finding that 
underselling was significant, because the finding was based upon sales 
made in the distributor/service center channel of distribution. Respon- 
dents contend that this portion of the market is small and unrepresenta- 
tive, with sporadic sales at low volumes. Respondents insist that the 
majority of sales by volume were in the manufacturer/end-user channel, 
where overselling dominated. Defendant argues that the Commission 
has discretion to analyze the significance of pricing data, and its decision 
to focus on a sector of the market where price effects would be more dis- 
cernible was a reasonable one. 

The Commission found a mixed pattern of overselling and undersel- 
ling, with instances of overall overselling. Final Det. at 190. The Com- 
mission determined that underselling dominated in the distribution/ 
service center channel. Jd. The Commission acknowledged that ship- 
ments in the distributor/service center channel accounted for a smaller 
percentage of total U.S. shipments. Jd. at 169 n.46. The Commission 


28 In only a few instances were there variances, most quite small, in the data charted as compared with the data in 
Appendix N. The same is true for the graphs of this data. 
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noted that in 1992 22 percent of U.S. merchant shipments, and approxi- 
mately 30 percent of all import shipments, occurred in this channel of 
distribution. Id. The Commission found sales in this channel to show 
more readily discernible price effects, because purchasers with the most 
rigorous qualification requirements did not purchase through this 
channel. Jd. at 190. Prices in this channel were usually negotiated on a 
spot or by-order basis. Pub. Staff Rpt. at I-152. In contrast, in the 
manufacturer/end user channel, prices are based upon long-term con- 
tracts negotiated at different times for periods as long as three years. See 
id. at I-151-I-152. Thus the Commission reasonably concluded that 
changes in price in the distributor/service center channel as reflected in 
quarterly comparisons would show movements in the market. 

At oral argument, respondents introduced charts indicating the size 
of each channel of distribution, by volume, value and number of 
instances of price comparisons, as well as the volume of imports oversold 
and undersold in each channel. See Jt. Pls.’ Post-Oral Arg. Subm., Tab 1, 
Exs. O, P. Petitioners also presented charts indicating the percentage by 
volume of underselling and overselling by imports, for each channel. See 
Def.-Ints.’ Mem. Opp’n Pls.’ Mots. J. Agency R. at Fig. 1. As depicted by 
petitioners, in the manufacturer/end user market overselling predomi- 
nated, and in the distributor/service center channel, underselling oc- 
curred for more than 90 percent of the imports. Petitioners also noted 
that while total volume of imported and domestic sales is lower in the 


distributor/service center channel, on a product-by-product basis, the 
results vary. See Conf. Staff Rpt. at App. N. The court finds the Commis- 
sion’s analysis as based upon the distributor/service center channel was 
within the ITC’s discretion in analyzing price undercutting. 


iii. Deep discounting theory: 

The Commission found that although corrosion-resistant steel was 
relatively price insensitive, this fact did not lead to the conclusion that 
the price of dumped imports have had no effect. Final Det. at 189. The 
Commission characterized the domestic industry as attempting to 
“catch-up” with imports, trying to expand shipments to use recent addi- 
tional capacity. Id. As offering competitive prices likely would have no 
effect, given the level of price insensitivity in the market, the Commis- 
sion found that deep discounting from prices of dumped and subsidized 
imports was the only avenue that would permit domestic producers to 
capture market share in certain segments of the market. Jd. Thus, the 
Commission placed less weight upon evidence of overselling in those 
segments. Id. 

Joint respondents find that the Commission’s deep discounting 
theory is flawed in many respects, as it is contrary to the Commission’s 
prior methodology, it is unsupported by the evidence, and it does not 
comport with data in the market segments respondents contend the 
Commission found. Defendant and petitioners counter that evidence on 
the record supports a finding of deep discounting. 
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Evidence of deep discounting is in the form of affidavits of officers and 
sales managers of U.S. steel producers that recount instances where, in 
negotiations with purchasers, U.S. producers were told to offer prices at 
or below import price levels. See App. to Def.-Ints.’ Mem. Opp’n to Pls.’ 
Mots. J. Agency R., Tab 13B, Exs. 16-17, Ex. 18 at 111 3-4 (affidavits of 
managers employed with U.S. steel producers). Additional evidence in- 
cludes purchaser questionnaire responses. See App. to Def.-Ints.’ Mem. 
Opp’n Pls.’ Mots. J. Agency R., Tab 21, List 2, Admin. Docs. 301.274 & 
301.303, at Question III.D.7. Although certain affidavits lack specific 
dates in some instances, in general they demonstrate conversations 
with identified purchasers concerning sales negotiations, where pur- 
chasers have requested a lower price in comparison with import prices. 
The court finds that, contrary to respondents’ view, instances of negoti- 
ation, where the domestic industry did not receive the sale, is circum- 
stantial evidence that deep discounting was necessary for competitive 
purposes. 

Respondents also take exception to affidavits from U.S. producers 
who merely renovated or upgraded their corrosion-resistant production 
facilities, but did not recently build new facilities with added capacity. 
See App. to Def.-Ints.’ Mem. Opp’n to Pls.’ Mots. J. Agency R., Tab 13B, 
Ex. 20, at 111 3-4 (aff. from sales officer of U.S. steel producer); Pls.’ Post- 
Oral Arg. Subm., Tab 1, Ex. Aat 99A.2., B.2., H.2. (individual challenges 
to deep discounting evidence). Respondents reason that if no new capac- 
ity was added, then the U.S. producer was not trying to “catch up” to im- 
ports. The court is not persuaded by this argument, as it is possible to 
upgrade facilities to be able to make certain specialized corrosion-resis- 
tant products, without investing in new facilities, and the record indi- 
cates unused capacity existed. 

Respondents have also found several affidavits and a questionnaire 
response to be flawed because they refer to instances where certain U.S. 
producers have failed to qualify to sell their products to the purchaser. 
Pls.’ Post-Oral Arg. Subm., Tab 1, Ex. A at 17 A.2., C.2., D.2., F2, G.2. 
(individual challenges to deep discounting evidence). Thus, respondents 
claim that as a practical matter, these producers were not able to com- 
pete for the sale. Clearly, petitioners’ inability to meet buyer qualifica- 
tions for certain products during the period of investigation would 
prevent petitioners from competing for the sale, at any price. Although 
these particular instances do not support that deep discounting oc- 
curred, the court finds that this flaw as to lack of qualification affects 
only a minority of the deep discounting evidence contained in the 
affidavits. 

While the Commission took into account respondents’ assertions that 
for certain specialized products purchasers preferred imports, the re- 
cord supports the view that domestic producers for the most part com- 
peted for these sales. Once purchasers have an established supply 
relationship, the established supplier has an advantage, and the com- 
peting supplier is forced to beat the import price, probably by a substan- 





U.S. COURT OF INTERNATIONAL TRADE 97 


tial margin. Thus, evidence of overselling does not eliminate the 
likelihood that deep discounting was necessary to be able to compete in 
certain segments. Cf Maine Potato Council v. United States, 9 CIT 293, 
301-02, 613 F Supp. 1237, 1245-46 (1985) (finding imports sold at high- 
er price insufficient to establish imports not causing price suppression/ 
depression as other relevant factors must be considered). 

Respondents’ remaining challenges as they relate to methodology 
and market segment data are unavailing. The Commission took into ac- 
count the types of competitive factors that it traditionally incorporates 
in its analysis of price effects. Additionally, the court finds that respon- 
dents’ arguments regarding specific product pricing data, to the extent 
they rely upon the view that the product market must be viewed as seg- 
mented in a particular way for purposes of this analysis, do not succeed. 
The court notes that although certain pricing data for individual pricing 
products do not show evidence of deep discounting, as respondents ar- 
gue, this is not dispositive, because negotiations for price as evidenced in 
affidavits in the record will not be reflected in such data. Thus, the court 
concludes that the Commission’s finding as to the presence of deep dis- 
counting was supported by substantial evidence. 


c. Impact of imports on capital expenditures: 
Joint respondents argue that the majority, in its present injury causa- 


tion analysis, and Commissioner Newquist, in his finding of threat of 
material injury, improperly made the assumption that the decline in 
capital expenditures in the industry was due to the impact of imports. 
Joint respondents also contend that the Commission ignored evidence 
of significant increases in domestic capacity. In opposition, defendant 
and petitioners maintain that the Commission’s conclusions were rea- 
sonable based upon the evidence. 

The Commission determined that the domestic industry continued to 
lose market share to increasing volumes of imports even though it had 
positioned itself to respond to increased demand. Final Det. at 191. The 
Commission also concluded that as a result, capital expenditures and re- 
search and development declined, especially later in the period, and un- 
dermined attempts by the corrosion-resistant steel industry to respond 
to new demands. Jd. The Commission further found industry profitabil- 
ity later in the period to be lower than it was in 1990. Id. The Commis- 
sion also looked at the effect of the economic downturn on the industry, 
finding that 1991 declines in apparent U.S. consumption suggested the 
corrosion-resistant market was impacted by the downturn. Id. at 192. 

The court finds that the Commission, including Commissioner 
Newquist, reached a conclusion supported by the evidence. Capital ex- 
penditures and research and development expenditures declined sub- 
stantially from 1990 to 1992. Jd. at 171; Pub. Staff Rpt. at I-84 tbl. 41, 
I-86 tbl. 43. While respondents argue that declines in investment in 
1992 were the result of earlier investment decisions to expand capacity 
that were completed by 1992, the Commission found that earlier invest- 
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ment decisions to fund new capacity were thwarted by increased market 
penetration by subject imports. Final Det. at 191-92. 

Specifically, one domestic producer cancelled several upgrade projects 
of substantial value over the period of investigation on the basis of price 
suppression caused by imported products that had left the producer’s 
cash flows lower. See Conf. Staff Rpt. at G-7. Other producers similarly 
indicated in questionnaire responses that they had cancelled or indefi- 
nitely delayed capital investments in upstream production upgrades 
that would have benefitted corrosion-resistant steel production. See 
App. to Def.-Ints.’ Mem. Opp’n to Pls.’ Mots. J. Agency R., Tab 22, List 2, 
Admin. Docs. 301.11, 301.12, 301.35, 301.36, at Question IV.H.1 (pro- 
ducer’s questionnaire responses). Further, data regarding the income 
and loss experience of domestic producers indicates that although the 
industry profitability recovered somewhat from losses in 1991, the in- 
dustry did not approach the level of profitability it experienced in 1990. 
See Pub. Staff Rpt. at I-83 tbl. 40. This evidence supports the Commis- 
sion’s finding that the decline in capital expenditures was related to the 
impact of imports. Respondents have not established that the Commis- 
sion’s conclusions were unsupported by substantial evidence. 


C. THREAT OF MATERIAL INJURY 

Pursuant to 19 U.S.C. § 1677(7)(F)(ii), the Commission is directed to 
consider whether a U.S. industry is threatened with material injury by 
reason of the subject imports “on the basis of evidence that the threat of 
material injury is real and that actual injury is imminent.” Jd. The Com- 
mission is to consider, among other relevant factors, a list of factors in- 
cluding: 1/ifa subsidy is involved, 2/ any increase in production capacity 
or existing unused capacity, 3/ any rapid increase in U.S. market pe- 
netration, 4/ the probability that imports will enter the U.S. at prices 
that will have a depressing or suppressing effect, 5/ any substantial in- 
crease in U.S. inventories, 6/ the presence of underutilized capacity, 
7/ any other demonstrable adverse trends, 8/ the potential for product- 
shifting, and 9/ the actual and potential negative effects on the existing 
development and production efforts of the domestic industry. Id. 
§ 1677(7)(F)(W. 
1. Mexico: 


Petitioners argue that the majority’s negative threat finding was 
based upon weak evidence, particularly “self-serving” 1993 data from 
Mexican respondents regarding export and capacity projections. Defen- 
dant and respondent IMSA maintain that the Commission weighed all 
of the evidence on the record, and that there was not substantial evi- 
dence to support a finding of threat. 

The majority of the Commission concluded that imports of corrosion- 
resistant steel from Mexico were not likely to suppress or depress prices 
of domestic steel, that Mexican inventories did not support a threat find- 
ing, and that Mexican imports were not likely to increase to injurious 
levels. Final Det. at 197. To support this view, the majority relied upon 
data that showed a lack of a rapid increase in market penetration by 
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Mexican imports, that market penetration was negligible, that Mexican 
inventory volumes were small as compared with total Mexican ship- 
ments, and that an increase in third country exports was expected. Id. at 
196-97; Conf. Staff Rpt. at I-203 tbl. 82; Pub. Staff Rpt. at I-149 tbl. 107. 

Petitioners argue that other evidence indicates that Mexican imports 
did pose a threat. Petitioners refer to the increase in Mexican capacity 
over the period of investigation while capacity utilization declined, and 
the near doubling of capacity in 1992 reported by one Mexican producer. 
See Conf. Staff Rpt. at I-203 tbl. 82, I-204; App. to Pet’rs’ Mot. J. Agency 
R., Tab 8, at 6. Petitioners also rely upon data demonstrating a signifi- 
cant increase in end-of-period inventories held by Mexican importers, 
the increase in exports to the United States while third country imports 
declined, as well as the fact that the United States was the most signifi- 
cant export market for Mexico during the period of investigation. See 
Conf. Staff Rpt. at I-137 tbl. 48, I-203 tbl. 82. According to petitioners, 
these trends lead to the conclusion that the Mexican excess capacity 
would likely be directed at the U.S. market. 

Defendant argues that although there was increased capacity be- 
tween 1991 and 1992, this increase is not relevant, because during that 
time Mexican exports to the United States did not increase significantly. 
Petitioners counter that the record does not support this assertion, be- 
cause during the 1991-92 period, Mexican capacity increased nearly 
25 percent while Mexican exports increased more than one-third. Conf. 
Staff Rpt. at I-203 tbl. 82. Petitioners note that at the same time, Mexi- 
can shipments to the United States represented an increased percent- 
age of total shipments. Id. 

Defendant argues that petitioners are portraying only the latter por- 
tion of the investigation period, and that overall there was not an in- 
crease. Defendant also indicated that petitioners’ depiction of one 
Mexican producer’s data was in fact distorted; while one Mexican pro- 
ducer’s capacity doubled in 1992, the tonnage involved was small, and 
the producer’s home market shipments had increased even more signifi- 
cantly. See App. to Pet’rs’ Mot. J. Agency R., Tab 8, at 6. 

Although petitioners point to various data in the record to counter 
data relied upon by the Commission, in reaching a threat determina- 
tion, the Commission is afforded discretion in interpreting the data and 
the court does not weigh the evidence. Bando Chem. Indus., Lid. v. 
United States, 16 CIT 133, 136, 787 F Supp. 224, 226 (1992), aff'd, 
26 F.3d 139 (Fed. Cir. 1994). Data for Mexican imports shows that al- 
though there were increases in capacity, market share, and volume of 
US. imports in the 1991-92 period, over the entire period of investiga- 
tion the data showed a slight decline in import volume. See Conf. Staff 
Rpt. at I-203 tbl. 82; Pub. Staff Rpt. at I-139 tbl. 96. While the court 
notes that the Commission did not cite to Table 96 in its determination, 
the Commission found that a significant increase in import volume was 
not likely—a reasonable conclusion in light of the evidence. Accordingly, 
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the court finds that the negative threat determination for Mexico is sub- 
stantially supported. 


2. Brazil: 


Petitioners raise the same objection to the majority’s negative threat 
determination for Brazilian imports as they did for Mexican imports, al- 
leging that the Commission relied mostly on respondents’ “self-serving” 
1993 projections for imports to the United States and ignored evidence 
of potential increase in Brazilian import volume, weak home market 
and third country demand, underutilized capacity, and the addition of 
substantial new capacity by one producer, in reaching its conclusion. 

Defendant counters that the Commission’s determination did not 
turn upon respondents’ projections, and that the fact that capacity in- 
creased, without more, does not support a threat finding. Defendant 
also argues that within the context of other trends, the presence of un- 
derutilized capacity does not demonstrate increased production would 
be diverted to the U.S. market. Respondent Companhia Siderirgica Na- 
cional S.A. (“CSN”) maintains that the increased capacity anticipated 
for the latter half of 1993 consisted of product that would not compete 
with CSN’s product. Specifically, CSN indicated that the new capacity 
added by another Brazilian producer was in response to discussions 
with Brazilian automakers concerning domestic market needs, and this 
producer had not manufactured this product previously. Tr. at 292-93. 
Further, the new capacity would be available for a more expensive pro- 
cess and a product made for use in external automotive products and 
household appliances. See App. to CSN’s Mem. Opp’n Pet’rs’ Mot. J. 
Agency R., Ex. 6, at 7-8 (excerpt of Post-Hrg. Br. of CSN). This product 
also would be subject to testing and qualification requirements to meet 
buyer specifications. Tr. at 292-93. In contrast, CSN’s product is sold for 
applications such as construction, piping, air conditioning internal 
parts, and internal automotive parts. Therefore, the added capacity 
likely would not force CSN to export to other markets. App. to CSN’s 
Mem. Opp’n Pet’rs’ Mot. J. Agency R., Tab 6, at 7. CSN also explained 
that its own increase in capacity utilization over the period, despite de- 
clining shipments to the United States, was due to rising demand in Bra- 
zil. See id., Tab 3, at 9 (CSN questionnaire response); Tr. at 293. 

The Commission found that Brazilian capacity had remained un- 
changed during the period, and that capacity utilization had increased 
overall. Final Det. at 195. The Commission also found that Brazilian im- 
port volume was small and had declined during the period. Jd. The Com- 
mission further found that the level of imports was negligible, market 
penetration had not increased, and no persuasive evidence suggested 
that these trends would change. Jd. Based upon these facts, the court de- 
termines that there was substantial evidence to support the finding that 
Brazilian imports did not pose a threat of material injury. Although peti- 
tioners have demonstrated evidence of increased capacity, the mere fact 
that production may increase does not warrant a threat finding. See 
Hannibal Indus., Inc. v. United States, 13 CIT 202, 209, 710 F Supp. 332, 
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337-38 (1989). “A Commission finding that levels of imports will in- 
crease must be based on positive evidence tending to show an intention 
to increase the levels of importation.” Id. at 209, 710 F. Supp. at 338 
(citations omitted). Here, other evidence indicates that this increase in 
capacity will likely be directed to the home and third markets. Thus, the 
Commission’s finding as to Brazil is sustained.?9 


CONCLUSION 
The joint respondents have failed to demonstrate error in the ITC’s 
present injury determination, except with regard to Mexico. Commis- 
sioner Watson’s cumulation analysis as to Mexico is flawed and is 
remanded for reconsideration. No other significant errors were 
demonstrated. 





(Slip Op. 95-58) 
EVERFLORA MIAMI, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-07-00401 
(Dated April 4, 1995) 


Peter S. Herrick, Esq., for plaintiff. 

Frank W. Hunger, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Civil Division, Commercial Litigation Branch, U.S. De- 
partment of Justice (Carla Garcia-Benitez, Esq.); Chi S. Choy, Esq., Office of the Assistant 
Chief Counsel, U.S. Customs Service. 


OPINION AND ORDER 


INTRODUCTION 

NEWMAN, Senior Judge: Plaintiff, an importer of cut flowers from 
Colombia through the Miami, Florida Customs District, brings this ac- 
tion pursuant to 28 U.S.C. § 1581(a), 19 U.S.C. §§ 1514(a), 1515 and 
1520(c)(1). There is an outstanding antidumping duty order issued by 
the United States Department of Commerce (“Commerce”) on cut flow- 
ers from Colombia, with the rate of dumping duty to be assessed in liqui- 
dation of an entry by the United States Customs Service (“Customs”) 
dependent upon the margin of dumping assigned by Commerce to the 
grower/shipper of the flowers in an entry. This action involves four pro- 
tests against the assessment of dumping duties in liquidation of forty- 
three entries of cut flowers. 

The gravamen of the complaint is Customs’ denial in part of the four 
protests as untimely filed under § 1514; alternatively, plaintiff contests 
Customs’ refusal to reliquidate the entries covered by the untimely pro- 
tests in accordance with § 1520(c)(1) predicated on timely notice in the 
protests of mistake of fact or other inadvertence relative to the identity 
of the Colombian grower/shippers in the entries. 





29 Respondent Usinor challenges Commissioner Rohr’s affirmative threat finding as to France. As the court 
upholds the affirmative finding of present material injury, it does not address this contention. 
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BACKGROUND 


In denying the four protests in part under § 1515, Customs found that 
in forty-two of forty-three entries, the protests had been filed more than 
ninety days after liquidation, and hence were time-barred under § 1514 
relative to such forty-two entries. Defendant moves for severance from 
this civil action of all entries except Entry No. 381-0064412-9 and of all 
protests except Protest No. 5201-93-10057 to the extent that such pro- 
test covers Entry No. 381-0064412-9; docketing of a separate severed 
action, Court No. 94-07-00401-S, to cover the severed entries and pro- 
tests; and for partial judgment on the pleadings (or alternatively, for 
summary judgment) dismissing such severed action for lack of jurisdic- 
tion and/or for failure to state a claim upon which relief may be granted. 

In short, Customs at Miami found that one of the four protests, Pro- 
test No. 5201-93-100410 of February 1, 1993 filed 87 days after the date 
of liquidation of Entry No. 381-0064412 on November 6, 1992, was 
timely filed regarding said single entry. Defendant concedes the court 
has jurisdiction to that extent. 

Plaintiff has responded to defendant’s motion for severance and 
partial judgment on the pleadings with a cross-motion for summary 
judgment. 


PARTIES’ CONTENTIONS 
Plaintiff asserts that the protests put Customs on timely notice of 


mistake of fact or inadvertence regarding the identity of the grower/ 
shippers of the cut flowers and the correct rate of dumping duty as as- 
signed by Commerce; that contrary to Customs’ normal practice of 
immediately denying untimely protests, the Miami District delayed de- 
nial until after the expiration of the one year time limit for filing re- 
quests for reliquidation, thus precluding plaintiff from filing timely 
requests for reliquidation under § 1520(c)(1); and that since Customs 
failed to immediately deny the untimely protests, the latter put Cus- 
toms on notice of mistake of fact as to the grower/shippers and of the cor- 
rect rate of dumping duties, the untimely protests must now be accepted 
as timely requests for reliquidation under § 1520(c)(1). 

Finally, in support of its cross-motion for summary judgment, plain- 
tiff argues there is no genuine issue of material fact for trial and alleges 
that at the time of liquidation of the entries with assessment of dumping 
duties Customs was unaware of the identity of the shipper/growers in 
the entries; that Customs has relied on plaintiff's identification of the 
actual grower/shippers in reliquidating other entries; and that the prac- 
tice of the Miami Customs District is to reliquidate plaintiff's entries at 
the applicable dumping duty rate assigned by Commerce upon plain- 
tiffs furnishing of information as to the identity of the grower/shipper 
in an entry. 

Defendant contends that the untimely protests were not sufficient as 
notices that “clerical error, mistake of fact or other inadvertence” had 
occurred, and hence were not sufficient as requests for reliquidation un- 
der § 1520(c)(1). Further, defendant insists that even assuming arguen- 








U.S. COURT OF INTERNATIONAL TRADE 103 


do that the protests were requests for reliquidation under § 1520(c)(1), 
the court nonetheless lacks jurisdiction since plaintiff failed to protest 
the refusals to reliquidate, as required by § 1514(a)(7) or otherwise ap- 
prise Customs that the protests should be reviewed, alternatively, under 
§ 1520(c)(1). 

Defendant further opposes the cross-motion for summary judgment 
contending there are genuine issues of material fact as to the identity of 
the grower/shipper and Customs’ alleged mistake of fact in that regard. 


DISCUSSION 


I 


Fundamentally, jurisdiction is a threshold issue. Where, as here, juris- 
diction is invoked under 28 U.S.C. § 1581(a) and is placed in issue by de- 
fendant, plaintiff must establish that it filed a timely protest and such 
protest was denied. Computine, Inc. v. United States, 8 CIT 259, 262,601 
F. Supp. 1029, 1031, aff'd 772 F2d 874 (1984); Pope Products, Div. of 
Purex v. United States, 15 CIT 279, 281 (1991). Basically, there are two 
alternative predicates for § 1581(a) jurisdiction urged by plaintiff: 
(1) denial of protests against the liquidation of entries for untimeliness; 
and (2) denial of protests against refusals to reliquidate the entries for 
mistake of fact or other inadvertence pursuant to § 1520(c)(1), whether 
or not valid protests were filed against the liquidations. 

If protests against liquidation of entries are not timely filed, the liqui- 
dations become final and conclusive, except for claims under § 1520 and 
other statutory exceptions from finality under § 1514. As established by 
the official file, plaintiff's protests against the liquidations were time- 
barred under § 1514—not filed within ninety days after the dates of liq- 
uidation—as to all entries except Entry No. 381-0064412-9. Therefore, 
except as to Entry No. 381-0064412-9 (for which the protest was timely 
filed), and except for the limited relief available under § 1520(c)(1) as to 
the other forty-two entries, if any, the court lacks jurisdiction. 


Il 


The court turns to plaintiff's proposed alternative basis of jurisdiction 
under 28 U.S.C. § 1581(a) by treating the untimely protests as timely re- 
quests for reliquidation under 19 U.S.C. § 1520(c)(1). That statute 
reads: 


(c) Reliquidation of entry. 

Notwithstanding a valid protest was not filed, the appropriate 
customs officer may, in accordance with regulations prescribed by 
the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not 
amounting to an error in the construction of a law, adverse to the 
importer and manifest from the record or established by documen- 
tary evidence, in any entry, liquidation, or other customs transac- 
tion, when the error, mistake, or inadvertence is brought to the 
attention of the appropriate customs officer within one year after 
the date of liquidation or exaction; * * * 
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Accordingly, under the provisions of § 1514 and 1520(c)(1), notwith- 
standing that an importer has failed to file a valid protest, Customs may 
still reliquidate an entry under the limited conditions and circum- 
stances specified in § 1520(c)(1), set forth above. It is now established by 
judicial fiat that §1520(c)(1) requires only that Customs be put on prop- 
er notice of the error, mistake of fact or other inadvertence within the 
one year time limitation and that, whether or not supporting documen- 
tation is submitted to Customs within the one year period, the importer 
may substantiate the claimed mistake of fact or other inadvertence by 
proof offered at a trial de novo. ITT Corp. v. United States, 24 F.3d 1384 
(Fed. Cir. 1994); C.J. Tower & Sons of Buffalo, Inc. v. United States, 
68 Cust. Ct. 17, 336 F Supp. 1395 (1972), aff'd on other grounds, 499 
F. 2d 1277 (CCPA 1974). 

Plaintiff stresses that when liquidating the entries Customs was un- 
aware of the identity of the shipper/growers and assessed an incorrect 
rate of dumping duties; that the four protests were filed well within one 
year from liquidation and apprised Customs of the identity of the actual 
grower/shippers and the correct rate of dumping duty assigned by Com- 
merce to the grower/shipper in the entries; and that therefore, the pro- 
tests comport with a critical condition precedent to relief under 
§ 1520(c)(1) that the mistake or inadvertence be brought to Customs’ 
attention with one year of liquidation. 

The threshold question under § 1520(c)(1) is whether plaintiff's pro- 
tests put Customs on notice of the alleged error, mistake of fact or inad- 
vertence in liquidating the entries concerning the identity of the 
shipper/grower and the corresponding rate of antidumping duty. With 
regard to notice, the importer must assert the existence of a mistake of 
fact or inadvertence to Customs “with sufficient particularity to allow 
remedial action.” ITT Corp., 24 F. 3d at 1387. Regarding the latter, de- 
fendant posits that such requirement is met only if the importer re- 
quests relief predicated expressly on § 1520(c)(1). 

Although plaintiff did not specifically claim that it was seeking relief 
under § 1520(c)(1), in compliance with ITT the gravamen of plaintiff's 
claims is spelled out with sufficient particularity in the protests and at- 
tached documents to allow remedial action for mistake of fact or other 
inadvertence under § 1520(c)(1): Customs made a mistake as to the 
identity of the grower/shippers in the entries, and consequently, miscal- 
culated the dumping duties to be assessed in liquidation. 

However, the court must agree with defendant that even granting 
plaintiffs protests put Customs on adequate notice of mistake of fact 
and its claim for relief under § 1520(c)(1), the court still lacks jurisdic- 
tion except for Entry No. 381-0064412-9 because Customs refused to 
reliquidate the entries, but plaintiff failed to file a protest under 
§ 1514(a)(7) against Customs’ refusal to reliquidate or otherwise seek 
administrative review of Customs’ decision to refuse reliquidation of 
the entries. Significantly, pursuant to § 1514(a)(7), Customs’ refusal to 
reliquidate under § 1520(c)(1) is itself a protestable decision, which un- 
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less timely protested, becomes “final and conclusive” as to all persons. 
Hambro Automotive Corp. v. United States, 603 F.2d 850, 853 (CCPA 
1979); see also New Zealand Lamb Co. v. United States, Slip Op. 94-159 
at 6 (Oct. 7, 1994). In short, as aptly pointed out by defendant, plaintiff 
took no action whatever at the administrative level following denial of 
the protests to alert Customs that plaintiff alternatively sought relief 
under §1520(c)(1). 

Thus, not only did the liquidations become final and conclusive be- 
cause of plaintiff's failure to file timely protests against the liquidations, 
except as to Entry No. 381-0064412-9, but plaintiff also failed to contest 
Customs’ refusals to reliquidate the entries under §1520(c)(1), as re- 
quired by 19 U.S.C. § 1514(a)(7). Hence, the court is constrained to 
agree with defendant that even treating the untimely protests as ade- 
quate notices of mistake of fact and requests for reliquidation pursuant 
to § 1520(c)(1), “[nJot having filed timely protests as prescribed by 
§ 1514 [contesting Customs’s refusal to reliquidate, plaintiff] relin- 
quished its access to court.” Hambro Automotive Corp., 603 F.2d at 853; 
see also New Zealand Lamb Co., Slip Op. 94-159 at 6 (“After denial of a 
claim pursuant to 19 U.S.C. § 1520(c)(1), a plaintiff is required to file a 
protest [against refusal to reliquidate]). 

George Weintraub & Sons, Inc. v. United States, 12 CIT 643, 691 F. 
Supp. 1449 (1988), vacated in Slip Op. 94-102 (CIT June 24, 1994), re- 
lied on by plaintiff, is distinguishable because the Weintraub court 


viewed plaintiff's request for further review as a timely protest of Cus- 
toms’ denial of plaintiff's request for reliquidation. In the current case, 
plaintiff did not request further review, challenge the protest denials in 
any manner, or apprise Customs that plaintiff alternatively sought re- 
lief under § 1520(c)(1), and hence the court lacks jurisdiction over all en- 
tries except as noted infra. 


Ill 

Inasmuch as the court concededly has jurisdiction with respect to 
Entry No. 381-0064412-9, covered by Protest No. 5201-93-100410, the 
court now reaches plaintiff's cross-motion for a summary judgment. 

The cross-motion is denied. In support of its statement of material 
facts not in dispute, plaintiff submitted no affidavit, deposition, or ad- 
missions supporting its bald factual assertions as to the identity of the 
entities that were the grower/shippers, the alleged mistake by Customs, 
or Customs’ alleged practice in reliquidating entries based on plaintiff's 
protests.! Defendant’s responsive statement disputes the critical fac- 
tual assertions of plaintiff. While plaintiff's protests identified certain 
entities as the grower/shippers of the flowers covered by the entries, de- 
fendant avers that in reliquidating certain entries for mistake as to the 
grower/shipper and the applicable rate of dumping duties, Customs re- 


1 The only affidavit submitted by plaintiff was in connection with its “Notice of Newly Discovered Evidence,” filed 
with a supplemental reply to defendant’s response. In substance, the affiant, counsel for plaintiff, cites one totally un- 
related example of where on February 15, 1995 the Miami Customs District was very prompt in denying an untimely 
filed protest. Since the court finds that plaintiff's protests alternatively constituted timely requests for reliquidation 
under § 1520(c)(1), plaintiff was not prejudiced by Customs’ failure to immediately deny the protests for untimeliness. 
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lied only on acontemporaneous purchase invoice, packing list, and/or an 
airway bill. 

Accordingly, as plaintiff has failed to establish there is no genuine is- 
sue as to any material fact for trial, plaintiff's cross-motion for summary 
judgment is denied. CIT Rule 56(d); ITT Corp., supra. Anderson v. Lib- 
erty Lobby, Inc., 477 U.S. 242, 247-48 (1986). 





(Slip Op. 95-59) 
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Arnold & Porter (Michael T. Shor) for plaintiffs Asociacion Colombiana de Exporta- 
dores de Flores and the Government of Colombia. 

Frank M. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
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for defendant. 


Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr. and Amy S. Dwyer) for 

defendant-intervenor Floral Trade Council. 
OPINION 

RESTANI, Judge: Plaintiffs, the Government of Colombia (“GOC”) and 
Asociacion Colombiana de Exportadores de Flores, a group of Colom- 
bian growers and exporters of carnations, roses, and other cut flowers, 
challenge the final results of the International Trade Administration of 
the United States Department of Commerce (“Commerce”) in Minia- 
ture Carnations from Colombia, 59 Fed. Reg. 10,790 (Dep’t Comm. 
1994) (final results of countervailing duty admin. review), and in Roses 
and Other Cut Flowers from Colombia, 59 Fed. Reg. 10,796 (Dep’t 
Comm. 1994) (final), denying plaintiffs’ request to terminate suspended 
countervailing duty investigations on Colombian flower growers and 
exporters. Plaintiffs assert that Commerce’s decision was not supported 
by substantial evidence or was not in accordance with law. 


FACTS 

On August 6, 1982, Commerce received a petition alleging that the 
GOC was subsidizing manufacturers, producers or exporters of roses 
and other cut flowers. Roses and Other Fresh Cut Flowers from Colom- 
bia, 47 Fed. Reg. 38,570, 38,570 (Dep’t Comm. 1982) (notice of initia- 
tion). Following a countervailing duty investigation in response to these 
contentions, Commerce published a notice on November 5, 1982, plac- 
ing preliminary, affirmative countervailing duties on roses and other 
cut flowers (excluding miniature carnations). See Roses and Other Cut 
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Flowers from Colombia, 47 Fed. Reg. 50,314 (Dep’t Comm. 1982) (pre- 
lim.). Soon after, however, the investigation was suspended, as Colom- 
bian flower growers and exporters, accounting for at least 85% of 
exports to the United States, agreed to renounce any export subsidy pro- 
vided by the GOC under its Tax Reimbursement Certificate (CAT/ 
CERT) program. See Roses and Other Cut Flowers from Colombia, 48 
Fed. Reg. 2158 (Dep’t Comm. 1983) (suspension of investigation). Al- 
most four years later, on December 15, 1986, the Colombian growers and 
exporters further agreed to extend the suspension agreement to cover 
additional programs, including the PROEXPO and Plan Vallejo pro- 
grams.! See Roses and Other Cut Flowers from Colombia, 51 Fed. Reg. 
44,930, 44,932-34 (Dep’t Comm. 1986) (revised suspension agreement). 

US. flower producers filed a petition on May 21, 1986, alleging that 
the GOC was also subsidizing exports of miniature carnations. Follow- 
ing an investigation, Commerce imposed preliminary, affirmative coun- 
tervailing duties on miniature carnations. See Miniature Carnations 
from Colombia, 51 Fed. Reg. 37,934 (Dep’t Comm. 1986) (prelim.). As 
with the previous flower investigation, this investigation was sus- 
pended by an agreement of January 13, 1987, between Commerce and 
Colombian flower growers and exporters accounting for at least 85% of 
US. imports of miniature carnations from Colombia. The terms of this 
agreement were virtually identical to the amended “rose agreement” 
made on December 15, 1986. See Miniature Carnations from Colombia, 
52 Fed. Reg. 1353 (Dep’t Comm. 1987) (suspension of investigation). 

On January 31, 1991, the GOC requested that Commerce terminate 
the two suspended countervailing duty investigations pursuant to 19 
C.FR. § 355.25(a)(1) (1991). The GOC stated that it had abolished all 
subsidy programs found countervailable for the merchandise at issue 
for the requisite three year period between January 1, 1988, through 
December 31, 1990. It also submitted the required certification promis- 
ing not to reinstate its current programs nor substitute other programs, 
in accordance with 19 C.FR. § 355.25(b)(1) (1991). 

Commerce initiated an administrative review with regard to the re- 
quest, and on October 7, 1993, published its preliminary intent not to 
terminate the suspended investigations even though “the GOC and sig- 
natory companies have complied with all the terms of the suspension 
agreement during the period January 1, 1988, through December 31, 
1990.” See Miniature Carnations from Colombia, 58 Fed. Reg. 52,269, 
52,272 (Dep’t Comm. 1993) (prelim. results); Roses and Other Cut Flow- 
ers from Colombia, 58 Fed. Reg. 52,272, 52,275 (Dep’t Comm. 1993) 
(prelim. results). On March 8, 1994, over three years after the GOC’s re- 
quested review, Commerce published its final determination not to ter- 
minate the suspended investigations as the GOC’s PROEXPO loan 
program and Plan Vallejo program for capital equipment were not 


1 The Fund for the Promotion of Export Loans (“PROEXPO”) provided preferential loans to Colombian exporters. 
The Plan Vallejo program was designed to exempt Colombian exporters from certain taxes and import duties on capital 
equipment used for the production of goods which were to be exported. 
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deemed to have been abolished for three consecutive years within the 
meaning of 19 C.FR. § 355.25(a)(1). See 59 Fed. Reg. at 10,795 (carna- 
tions); 59 Fed. Reg. at 10,797 (roses and other cut flowers). Because of 
the similarity between the two cases, challenges to the rose and carna- 
tion determinations have been consolidated in this action. 


STANDARD OF REVIEW 
In reviewing final determinations in countervailing duty investiga- 
tions, the court will hold unlawful those determinations found to be un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law. 19 U.S.C. § 1516a(b)(1)(B)(1988). 


DISCUSSION 

Under 19 C.ER. § 355.25(a),? there are two grounds for terminating 
suspended investigations. The first, as reflected in § 355.25(a)(1), pro- 
vides for termination based upon a two-prong test. The first prong re- 
quires the government of the affected country to eliminate all subsidy 
programs for the merchandise at issue for at least three consecutive 
years. The regulation specifically states that these programs must be 
“abolish[ed].” See 19 C.ER. § 355.25(a)(1)(i). According to Commerce, 
“(a] program is effectively abolished when the government of the af- 
fected country has eliminated, by law, the eligibility of producer/export- 
ers of the subject merchandise for the countervailable program.” 59 Fed. 
Reg. at 10,791. The second prong requires that there be no likelihood 
that the government of the affected country would reinstate those pro- 
grams or create alternate, countervailable programs in the future. 
19 C.FR. § 355.25(a)(1)(ii). 

The second ground for termination is provided for in 19 C.FR. 
§ 355.25(a)(2), whereby the government need not take action to elimi- 
nate or abolish the countervailable programs. All that must be proven is 
that there has been a period of five consecutive years in which the signa- 
tories of the suspension agreement have not received or applied for sub- 
sidies under such programs. 

Plaintiffs contend that the GOC effectively eliminated its subsidy pro- 
grams, and therefore, after the three consecutive years, termination of 
the suspended investigations should have been granted pursuant to 
19 C.ER. § 355.25(a)(1). Defendants, on the other hand, assert that the 
GOC did not take sufficient action to abolish its subsidy programs, and 
may not be granted the requested termination. 


2 Section 355.25(a) provides in pertinent part: 


(1) The Secretary may * * * terminate a suspended investigation if the Secretary concludes that: 

(i) The government of the affected country has eliminated all on the mer yy ishing for 
the merchandise, for a period of at least three consecutive years, all programs that the Secretary has found 
countervailable; and 

(ii) It is not likely that the government of the affected country will in the future reinstate for the merchan- 
dise those programs or substitute other countervailable programs. 

(2) The Secretary may * * * terminate a suspended investigation if the Secretary concludes that: 

(i) All eagerness and exporters covered at the time of revocation by * * * the suspension agreement have not 
applied for or received any net subsidy on the merchandise for a period of at least five consecutive years; and 

(ii) It is not likely that those persons will in the future apply for or receive any net subsidy on the merchan- 
dise from those programs the Reotehery has found countervailable in any proceeding involving the affected 
country or from other countervailable programs. 

19 C.FR. § 355.25(a). 
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I. The PROEXPO Program: 


The PROEXPO program provided long- and short-term loans at pref- 
erential rates to Colombian exporters. In a separate investigation deal- 
ing with apparel from Colombia, Commerce determined these loans to 
be “preferential” and consequently, countervailable because they were 
contingent on export and the interest rates were lower than those gen- 
erally available to textile mills and apparel manufacturers from Colom- 
bia. See Certain Textile Mill Products and Apparel from Colombia, 
49 Fed. Reg. 50,753, 50,755-56 (Dep’t Comm. 1984) (prelim. affirmative 
countervailing duty determ.). Similarly, with respect to the Colombian 
flower industry, Commerce deemed the PROEXPO loan rates to be pref- 
erential as they were lower than those generally available to flower 
growers in Colombia. Commerce found that the major sources of agri- 
cultural financing were the Fund for Agricultural Financing and the 
Caja Agrarian Fund, both government agricultural funds (collectively 
“FFA”). Thus, Commerce used the average interest rates of FFA loans as 
the applicable benchmark interest rates. 

At the time Commerce and the Colombian signatories entered into 
the suspension agreements of December 15, 1986, for roses and other 
cut flowers, and of January 13, 1987, for miniature carnations, Com- 
merce did not require the flower growers and exporters to renounce the 
government PROEXPO loans. Rather, Colombian flower growers and 
exporters were only required to refinance their existing preferential 
PROEXPO loans and promise not to obtain preferential export financ- 
ing in the future. As indicated, Commerce established a benchmark rate 
based on the FFA rate, which was to be the minimum interest rate on all 
PROEXPO loans for flowers exported to the United States from Colom- 
bia. See 51 Fed. Reg. 44,931-32. Thus, Commerce rejected the U.S. do- 
mestic industry’s request that commercial rates be used as the 
benchmark. See id. 

Commerce set the applicable benchmark rates at the averaged FFA 
rates of 21.0% for short-term loans and 22.5% for long-term loans. See 
Miniature Carnations from Colombia, 52 Fed. Reg. 32,033, 32,034—35 
(Dep’t Comm. 1987) (final). The rates were subject to prospective ad- 
justment by Commerce. See 59 Fed. Reg. at 10,795. In order to conform 
with the suspension agreements, the GOC amended all PROEXPO reso- 
lutions (the legal regulations governing PROEXPO loans) to impose the 
minimum benchmark rates for flower growers and exporters.* Thus, 
the GOC ensured that, by law, all flower growers and exporters qualify- 
ing for the PROEXPO program could receive loans at interest rates no 
lower than the minimum benchmark rate set forth in the suspension 
agreements. 

During the period of review, the interest rates on all PROEXPO loans 
to flower growers and exporters were significantly higher than required 


3 See App. to Pls.’ Mot. J. Agency R., Tab J, Resolution No. 011, at 3; Resolution No. 009, at 1, 3-4. For example, the 
resolution providing for pre-shipment short-term loans to exporters of flowers was amended to read “22.5% per year or 
the [DTF] rate paid * * * on the date the credit is approved, whichever is higher, payable quarterly at the end of each 
quarter.” Id., Tab J, Resolution No. 009, at 1. 
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under the agreements. Instead of charging the FFA benchmark rates, 
the GOC charged a higher rate of interest based on the 90-day term de- 
posit rate (“DTF”) on the day the loan was issued. This averaged 28.4% 
in 1988, 27.95% in 1989, and 29.7% in 1990. Although only those produc- 
ers and exporters who signed the suspension agreement were bound to 
these rates, the GOC amended all PROEXPO resolutions, adjusting 
them to the new rates, thereby applying the suspension agreements to 
all flower growers and exporters qualifying for PROEXPO loans. 

Although Commerce acknowledged that the GOC did not confer sub- 
sidies through the PROEXPO program, it determined that the struc- 
ture of the program merely constituted non-use of the preferential rates 
rather than an elimination of their availability as required under 
19 C.FR. § 355.25(a)(1)(i). Commerce based its determination on the 
fact that “[als the PROEXPO program is now structured, PROEXPO 
loans granted at interest rates at or above the current benchmarks could 
constitute countervailable subsidies if the commercial interest rate falls 
below the benchmark specified by the suspension agreements.”5 
59 Fed. Reg. at 10,795. Commerce explained that “[iJn such a case, pro- 
ducer/exporters would be eligible for countervailable benefits under 
PROEXPO without the GOC taking specific action to change the pro- 
gram.” Id. 

It is unclear as to whether, under Colombian regulations, the floor 
loan rate would float with the rate provided in the suspension agree- 
ments as updated, in which case no subsidies could be given under the 
program, and the program should be considered abolished. If this is so, 
Commerce would be required to address the second prong of the test for 
revocation based on the three-year period, that is, likelihood of rein- 
statement of the subsidy program. Because of the court’s finding as to 
the Plan Vallejo program, infra, remand is not necessary for consider- 
ation of these matters regarding the PROEXPO program. 


Il. The Plan Vallejo Program: 


The Plan Vallejo program provided flower growers and exporters ex- 
emptions on import duties and certain other taxes for capital equipment 
used to produce exported finished goods. This program was adminis- 
tered by the government agency INCOMEX. As part of the December 
15, 1986 and January 13, 1987 suspension agreements, the flower grow- 
er and export signatories promised to renounce any Plan Vallejo bene- 
fits. Subsequently, the GOC adopted the agreement to cover all flower 
growers and exporters. 

Commerce verified that no flower growers or exporters received Plan 
Vallejo benefits during the period of review.® 59 Fed. Reg. at 10,795. Nev- 


4 Unlike the FFA rate, the DTF rate was not directly controlled by the GOC. 


5 In 1990, the GOC changed the FFA rate from a fixed interest rate to a variable interest rate based on the DTF rate. 
Asa result, on April 18, 1991, Commerce set the short-term benchmark rate at DTF + 1 and the long-term benchmark 
rate at DTF +1 plus 0.25 percentage points for each additional year after the first year. See Miniature Carnations from 
Colombia, 56 Fed. Reg. 14,240, 14,240 (Dep’t Comm. 1991) (final). 

6 In 1987, INCOMEX inadvertently issued Plan Vallejo benefits to certain flower exporters. Immediately upon real- 
izing that the benefits should no longer be provided to flower growers and exporters, INCOMEX repealed them. Com- 
merce’s August 18, 1989 report verified that the GOC had complied with the terms of the suspension agreements by 
revoking the benefits it had erroneously conferred. See App. to Pls.’ Mot. J. Agency R., Tab Q, at 4-5. 
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ertheless, Commerce determined that the Plan Vallejo program had not 
been abolished in accordance with 19 C.FER. § 355.25(a)(1)(i), as the 
GOC did not take affirmative action to abolish Plan Vallejo until 1991. 
Although the GOC has stated that “[a]s a matter of administrative 
policy, INCOMEX has not granted Plan Vallejo Duty and Tax Exemp- 
tions * * * to flower growers as of December 15, 1986,” Commerce found 
that the GOC was merely stating that it had a “policy” not to grant Plan 
Vallejo benefits. See 59 Fed. Reg. at 10,795; App. to Pls.’ Mot. J. Agency 
R., Tab M, at 10 (Aug. 8, 1991 questionnaire response). According to 
Commerce, a mere declaration of “policy” is not enough to abolish a 
practice. Therefore, it was not until INCOMEX published its January 
24, 1991 or April 2, 1991 circular formally abolishing these benefits, that 
Plan Vallejo had been abolished in accordance with its regulations. See 
59 Fed. Reg. at 10,795. 

There is no dispute that the Plan Vallejo program was abolished; the 
only question is when. According to Commerce, 19 C.FR. § 355.25(a)(1) 
requires the Colombian government to prove that it took some clearly 
identifiable action to abolish flower growers’ and exporters’ eligibility 
for Plan Vallejo benefits. The administrative record is bereft of any evi- 
dence of any affirmative, clearly identifiable action taken by the GOC to 
abolish growers’ eligibility for benefits during the period of review. The 
only evidence plaintiffs brought forward was a circular dated January 
24, 1991, which is outside the review period. This circular stated that the 
restriction on Plan Vallejo benefits would be maintained indefinitely as 
to Colombian producers and exporters of flowers to the United States 
and Puerto Rico. See App. to Pls.’ Mot. J. Agency R., Tab N (Jan. 24, 1991 
circular), Tab O (Apr. 1, 1991 circular). The circular also stated that this 
law was made retroactive to December 15, 1986, and that those receiv- 
ing benefits after such date have had to reimburse the GOC for such 
benefits. 

The fact that the GOC claimed that the plan had been abolished since 
December 15, 1986, in accordance with the suspension agreement, does 
not merit reversal of Commerce’s decision. It was reasonable for Com- 
merce to determine that an actual change in law is required to “abolish” 
a program and that a retroactive abolition is insufficient. Thus, Com- 
merce was justified in concluding that the “policy” the GOC claimed to 
have had in effect since December 1986, merely reflected non-use of the 
Plan Vallejo exemptions in accordance with the suspension agreement 
published by Commerce. Although this evidence would support a ter- 
mination finding under 19 C.F-R. § 355.25(a)(2), which requires plain- 
tiff merely to prove “non-use” for five consecutive years, Commerce 
reasonably determined that the GOC’s actions were insufficient to war- 
rant termination under 19 C.FR. § 355.25(a)(1). Similarly, the August 
18, 1989 verification report would also be evidence of compliance with 
the suspension agreement under § 355.25(a)(2). See supra note 6. Un- 
der § 355.25(a)(1), however, it must be shown that the government took 
clearly identifiable actions to abolish the countervailable benefits as to 
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the merchandise at issue. Thus, Commerce’s finding, that the Plan Val- 
lejo program was not abolished as of December 15, 1986, under its regu- 
lation, is supported by substantial evidence, and is in accordance with 
law. 


CONCLUSION 

As 19 C.ER. § 355.25(a)(1)(i) requires “all programs that the Secre- 
tary has found countervailable” to be abolished for the entire period of 
review, and Commerce properly determined that the Plan Vallejo pro- 
gram was not abolished, the court sustains Commerce’s decision not to 
terminate the suspended investigations of Colombian flower growers 
and exporters based on the review period January 1, 1988, through De- 
cember 31, 1990. 





PUBLIC VERSION 
(Slip Op. 95-44) 
FUJITSU GENERAL LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 91-03-00187 


[Plaintiff challenges the final results of Commerce’s eighth, ninth, and eleventh admin- 
istrative reviews of antidumping findings, as modified by the final results of redetermina- 
tion pursuant to Court remand. Held: Plaintiff's motion for judgment upon the agency 
record is denied and Commerce’s final results are sustained in all respects. ] 


(Decided March 14, 1995) 


Siegel, Mandell & Davidson, PC. (Brian S. Goldstein and Paul A. Horowitz) for plaintiff 
Fujitsu General Limited. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Michael S. Kane), of coun- 
sel: Robert J. Heilferty, Import Administration, U.S. Department of Commerce for 
defendant. 


OPINION 

MUSGRAVE, Judge: Plaintiff Fujitsu General Limited (“Fujitsu”) a 
Japanese producer and importer of television receivers, contests the fi- 
nal results of the eighth, ninth, and eleventh administrative reviews of 
television receivers, monochrome and color, from Japan announced by 
the International Trade Administration, U.S. Department of Commerce 
(“ITA” the “Department” or “Commerce”): Television Receivers, Mono- 
chrome and Color, From Japan, Final Results of Antidumping Duty Ad- 
ministrative Reviews, 56 Fed. Reg. 5,392 (February 11, 1991) (“Final 
Results”), as modified by the Final Results of Redetermination Pur- 
suant to Court Remand (“Remand Determination”) filed with the Court 
on March 28, 1994. 


BACKGROUND 
Following the filing of Plaintiff's Memorandum In Support Of Motion 
For Judgment Upon The Agency Record (“Plaintiff's Memorandum”) 
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on December 11, 1992, challenging the administrative determination in 
the Final Results, Commerce filed a motion on April 27, 1993 requesting 
that this case be remanded with respect to seven issues raised in Plain- 
tiff's Memorandum. The seven issues remanded to Commerce for fur- 
ther consideration were: (1) Commerce’s treatment of Fujitsu’s selling, 
general, and administrative expenses as not being inclusive of discounts 
and rebates; (2) Commerce’s calculation of the selling, general, and ad- 
ministrative expense ratio; (3) Commerce’s determination to exclude 
from foreign market value certain home market sales alleged to be be- 
low cost of production; (4) Commerce’s use of model VA-191.S as a home 
market comparison model for certain months; (5) Commerce’s failure to 
compare certain purchase price sales to a contemporaneous weighted- 
average home market price; (6) Commerce’s calculation of foreign in- 
land insurance amounts for exporter’s sales price transactions; and 
(7) certain clerical, ministerial, and programming errors. 

Fujitsu concurs with the Remand Determination except for Com- 
merce’s decision to exclude from foreign market value sales alleged to be 
below cost of production. Fujitsu’s Brief In Opposition To Certain Re- 
sults of Redetermination Pursuant To Court Remand And In Support Of 
Arguments Covering Other Issues Before The Court (Plaintiff's Memo- 
randum In Opposition”), at 2. That issue is addressed herein. 

Also addressed herein are the following four issues which were raised 
in Plaintiff's Memorandum, for which proceedings have been sus- 
pended pursuant to the Court’s May 12, 1993 remand order, pending the 
results of the remand. These issues are: (1) Commerce’s decision to use 
constructed value in lieu of third country sales (Plaintiff's Memoran- 
dum, at 47-51); (2) Commerce’s decision to adjust exporter’s sales price 
downward for direct selling expenses (Plaintiff's Memorandum, at 
60-63); (3) Commerce’s calculation of the imputed interest adjustment 
to exporter’s sales price (Plaintiff's Memorandum, at 66-72); (4) Com- 
merce’s refusal to adjust for differences between the level of trade of U.S. 
purchase price sales and home market sales (Plaintiff's Memorandum, 
at 72-77). 


STANDARD OF REVIEW 

In reviewing injury, antidumping, and countervailing duty investiga- 
tions and determinations, this Court must hold unlawful any deter- 
mination unsupported by substantial evidence on the record or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1982). 
Substantial evidence “means such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” Universal 
Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting Consolidated 
Edison Co. v. Labor Board, 305 U.S. 197, 229 (1938)). Substantial evi- 
dence supporting an agency determination must be based on the whole 
record. See Universal Camera Corp., 340 U.S. at 488. The “whole re- 
cord” means that the Court must consider both sides of the record. It is 
not sufficient to examine merely the evidence that sustains the agency’s 
conclusion. Jd. In other words, it is not enough that the evidence sup- 
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porting the agency decision is “substantial” when considered by itself. 
The substantiality of evidence must take into account whatever in the 
record fairly detracts from its weight. Id. at 478, 488. 

The interpretation of the laws administered by Commerce should be 
sustained if that interpretation is reasonable. United States v. Zenith 
Radio Corp., 64 CCPA 130, C.A.D. 1195, 562 F.2d 1209 (1977), aff'd, 437 
U.S. 443 (1978); American Lamb Company v. United States, 785 F.2d 994 
(Fed. Cir. 1986). Furthermore, this Court should not reject the inter- 
pretation of a statute or regulation administered by an agency unless it 
has compelling reasons to do so. Wilson v. Turnage, 791 F.2d 151, 155-56 
(Fed. Cir. 1986), cert. denied, 479 U.S. 988 (1986). 

The Supreme Court has held, with regard to judicial review of an 
agency’sconstruction ofa statute it administers, that absent direct Con- 
gressional instruction as to the precise question at issue, the question 
for the Court to decide is whether the agency’s interpretation is based 
upon a permissible construction of the statute. Chevron, U.S.A., Inc. v. 
Natural Resources Defense Council, 467 U.S. 837 (1984). Where the 
agency’s interpretation of a statute represented a reasonable accom- 
modation of manifestly competing interests, it was entitled to defer- 
ence. Id. at 865. Since Commerce administers the trade laws and its 
implementing regulations, it is entitled to deference in its reasonable in- 
terpretations of those laws and regulations. PPG Industries, Inc. v. 
United States, 13 CIT 297, 299, 712 F. Supp. 195, 198 (1989), aff’d, 978 
F.2d 1232 (Fed. Cir. 1992). This should not suggest the vacation of mean- 
ingful judicial review, but rather a recognition that administrative agen- 
cies must be permitted to effectively employ their administrative 
expertise in carrying out their legislative mandates. Id. 


Discussion! 


A. Commerce’s Determination To Exclude Below Cost Sales From Its 
Calculation Of Foreign Market Value: 


19 U.S.C. § 1677b(b) provides in pertinent part: 
(b) Sales at less than cost of production 

Whenever [Commerce] has reasonable grounds to believe or sus- 
pect that sales in the home market of the country of exportation, or, 
as appropriate, to countries other than the United States, have 
been made at prices which represent less than the cost of producing 
the merchandise in question, it shall determine whether, in fact, 
such sales were made at less than the cost of producing the mer- 
chandise. If [Commerce] determines that sales made at less than 
cost of production— 

(1) have been made over an extended period of time and in sub- 
stantial quantities, and 

(2) are not at prices which permit recovery of all costs within a 
reasonable period of time in the normal course of trade, 


1 The administrative record filed with the Court is contained on microfilm. Documents are identified by their respec- 
tive Reel and Frame numbers: “C.R. Reel , Frame ” for proprietary documents and “PR. Reel , Frame 
” for public documents. 
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such sales shall be disregarded in the determination of foreign mar- 
ket value. Whenever sales are disregarded by virtue of having been 
made at less than the cost of production and the remaining sales, 
made at not less than cost of production, are determined to be inad- 
equate as a basis for the determination of foreign market value un- 
der subsection (a) of this section, [Commerce] shall employ the 
moa value of the merchandise to determine its foreign mar- 
et value. 


19 U.S.C. § 1677b(b). 

In the underlying administrative proceeding, Commerce conducted 
an investigation of whether Fujitsu’s home market sales were at prices 
that were below the cost of production (“COP”). With respect to models 
VA-191.S, VA-53.R, and 19V-S1.B, Commerce excluded from foreign 
market value (“FMV”) those sales which it found to be below COP Pur- 
suant to Commerce’s “10/90/10 test,”? all sales of model V-45.S (includ- 
ing those sales found to have been at prices above COP) were excluded 
from FMV and Commerce resorted to constructed value (“CV”) as FMV, 
as more than 90 percent of sales of this model were found to be at prices 
below COP. C.R. Reel 10, p. 676 of computer printout. 

In Plaintiff's Memorandum, Fujitsu contends that Commerce failed 
to make the prerequisite finding that such sales were made “over an ex- 
tended period of time and in substantial quantities” as required by the 
statute. 19 U.S.C. § 1677b(b)(1). In particular, Fujitsu argues that, in 
view of its declining production costs, Commerce’s use of annual 
weighted-average COPs for the various models, rather than monthly or 
quarterly weighted-averages, improperly skewed the analysis which led 
Commerce to the erroneous conclusion that prices were actually below 
COP over an extended period of time. Plaintiff's Memorandum, at 
39-46. Pursuant to the parties’ consent motion and this Court’s May 12, 
1993 Order, this case was remanded to Commerce, in part, for the pur- 
pose of revisiting the determinations with respect to below-cost sales of 
the four models at issue. 

In the Remand Determination, Commerce concluded that its use of 
annual weighted-average COPs was justified as a reasonable and accu- 
rate measure of Fujitsu’s production costs during the period and did not 
distort the analysis. Remand Determination, at 8. Commerce claimed 
that Fujitsu’s production costs tended to fluctuate on a monthly basis, 
increasing in some months and decreasing in others, necessitating use 
of annual weighted-average COPs to adjust for such fluctuations. Jd. at 
6. In addition, Commerce maintained that its use of annual weighted- 
average COPs was reasonable because they reflected Fujitsu’s prepon- 
derant production costs. Commerce contended that the difference 
between Fujitsu’s costs at the beginning and end of the review period 


2 Under Commerce’s “10/90/10 test,” if less than 10 percent by quantity of a model is sold at prices below COP Com- 
merce does not disregard any sales; if more than 90 percent of a model is sold at prices below COP Commerce disregards 
all sales of that model and uses constructed value as the basis for determining FMV; if between 10 and 90 percent of the 
quantity of a model is sold at prices below COP Commerce disregards the below cost sales and only uses above COP 
sales. E.g., Polyethylene Terephthalate Film, Sheet and Strip From Korea, 56 Fed. Reg. 16,305 (April 22, 1991) (Final 
Determination Of Sales At Less Than Fair Value, “Foreign Market Value Section”). 
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was not significant, and the quantity produced at lower costs was “sig- 
nificantly less” than that produced at higher costs. Jd. at 6-7. Lastly, 
Commerce asserted that there was no evidence that Fujitsu’s cost struc- 
ture was affected by any extenuating circumstances warranting use of 
quarterly or monthly weighted-average COPs. Id. at 7-8. 

In Plaintiff's Memorandum In Opposition, Fujitsu argues that Com- 
merce’s claim that its cost “fluctuated” is misleading and incorrect. Fu- 
jitsu points out that while Commerce’s calculations in Attachment 2 of 
its March 28, 1994 Remand Determination Analysis Memorandum 
(“March Memo”)® indicate that an increase in its COP for models 
VA-53.R, VA-45.S and 19V-S1.B occurred in October 1986 (due to in- 
creased labor costs), it is notable that this increase in COP followed 
seven months of steadily declining costs dating from the beginning of 
the review period.® Plaintiff's Memorandum In Opposition, at 6. Fur- 
thermore, Fujitsu argues that Attachment 2 of the March Memo also in- 
dicates, that the COP again steadily declined for the remainder of the 
review period after October 1986. Similarly, costs associated with model 
VA-191.S declined in each of the months of the review period that it was 
in production. Jd.; C.R. Reel 3, Frame 3285. 

Fujitsu argues that Commerce’s claim that the quantity of merchan- 
dise produced at lower costs was “significantly less” than the quantity 
produced at higher costs is also patently mistaken. Fujitsu asserts that 
an examination of Commerce’s calculations in Attachment 2 of the 
March Memo reveals that, to the contrary, very significant quantities, if 
not the majority, of the models were produced at the lower monthly 
COPs. As a consequence, Commerce’s conclusion that the quantity pro- 
duced at the lower production costs was relatively small and, hence, un- 
representative of Fujitsu’s costs during the period, is completely 
unfounded. Plaintiff's Memorandum In Opposition, at 7-8. 

In addition, Fujitsu argues that Commerce’s attempt to minimize the 
rate of decline of its costs is flawed. Commerce’s statement in the March 
Memo, at page 4, which states that the majority of the decline in costs 
occurred between March 1986 and April 1986 with only a 1 percent de- 
cline thereafter, reflects a distortion and misreading on Commerce’s 
part of Attachment 3 of the March Memo, on which Commerce’s conclu- 
sion is based. Jd. at 8. Fujitsu contends that for models V-45.S and 
VA-53.R, Commerce’s calculations in Attachment 3 compare (1) the 
overall decline in costs over the entire period with (2) the difference in 





3 See Suppl tal Administrative Record filed by Commerce on April 5, 1994. The schedules contained in Attach- 
ment 2 are located in the microfilm record at C.R. Reel 3, Frames 3283-3286. 


4 Fujitsu claims that the rise in labor costs which resulted in the October 1986 cost increase was a one-time phenome- 
non reflecting start-up inefficiencies from the initiation of production at a new facility. Specifically, on April 1, 1986 
Shinjo General Co., which theretofore had been a subsidiary of Fujitsu which acted as an assembly subcontractor for 
the merchandise at issue, was incorporated into Fujitsu. See PR. Reel 1, Frame 2071 (Commerce COP and CV verifica- 
tion report dated April 5, 1990). See also C.R. Reel 3, Frame 3392 (April 12, 1988 submission). To resolve a labor surplus 
at another Fujitsu factory, the Ichinoseki factory, certain production of the instant merchandise was begun at Ichinose- 
ki at the time period in question. See C.R. Reel 3, Frame 5998 (Exhibit D-2-2(1) of December 1, 1989 submission). Due 
to start-up inefficiencies, labor costs increased. Plaintiff's Memorandum In Opposition, at 6-7. 


5 Fujitsu argues that Commerce’s calculation in the March Memo, Attachment 2, of the COP for model VA-53.R for 
September 1986 is in error. Fujitsu asserts that the COP for that month should be 28,210 yen, not 30,226 yen. Plain- 
tiff's Memorandum In Opposition, at 6 n.5. 
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the average decline between the period April 1986 through September 
1986 and the period October 1986 through February 1987. Fujitsu ar- 
gues that Commerce’s conclusion that the majority of the costs decline 
occurred in the first two months of the period simply does not follow 
from this analysis. By erroneously minimizing the cost declines occur- 
ring after April 1986, Commerce ignored the fact that Attachment 
3 shows that the majority of the decline in costs in fact covers seven 
months, the majority of the review period. Jd. 

Moreover, Fujitsu argues that Commerce’s use of annual weighted- 
average COPs has skewed the “sales below cost” test. Id. at 8-9. Fujitsu 
asserts that of all the models for which Commerce excluded sales from 
FMV, perhaps model V-45:S is most pertinent as Commerce excluded all 
sales of this model, because it found that over 90 percent of sales of this 
model were at prices below COP Significantly, even under Commerce’s 
analysis, Fujitsu contends that this harsh result would not have oc- 
curred had the volume of above-cost sales of this model increased by a 
mere 1.2627 percent, at which point the 10 percent threshold for above- 
cost sales would be achieved. Were Commerce to substitute the monthly 
COP figures from Attachment 2 in the March Memo for the annual 
weighted-average COP different results would have been obtained. 
Above-cost sales of model V-45.S would likely have exceeded the re- 
quired 10 percent threshold so that Commerce would not have excluded 
above-cost sales of this model. Id. 

Fujitsu contends that the legislative history of the “sales at less than 
cost of production” provision makes clear that it is not only below-cost 
sales of “obsolete” merchandise that should not be disregarded, but also 
below-cost sales of “end-of-year” merchandise. S. Rep. No. 1298, 93d 
Cong., 2d Sess. (1974) reprinted in 1974 U.S. Code Cong. & Admin. 
News 7186, 7310. Fujitsu asserts that Model VA-191.S was in a close-out 
situation even during the months preceding July 1986, as evidenced by 
the fact that production came to a crawl during those months,® as did 
sales.’ As a consequence, Fujitsu argues that even if model VA-191.S 
was not technically “obsolete” prior to July 1986, it certainly is analo- 
gous to “end-of-year” merchandise which should not be excluded from 
FMV. In fact, it was actually “end-of-model” merchandise. Plaintiff’s 
Memorandum In Opposition, at 11. Furthermore, Fujitsu argues that 
Commerce’s conclusion that this model became “obsolete” for purposes 
of the legislative history only when production absolutely came to an 
end in July 1986 is itself erroneous. Such a standard is inconsistent both 
with business realities, which often require a winding-down period, and 
the clear intent of Congress which expressly sought to conform Com- 
merce treatment of below-cost sales with normal business practice. Id. 
at 11-12. 

Lastly, Fujitsu contests Commerce’s decision to exclude below-cost 
sales of model 19V-S1.B as being unfounded, because Commerce failed 


6C.R. Reel 4, Frame 5998 (Exhibit D-2-2(1) of December 1, 1989 submission). 
7C.R. Reel 2, Frame 24 (Domestic Sales Quantity Exhibit of July 8, 1987 submission). 
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to take into account start-up costs, including procurement and engi- 
neering costs, incurred in this model. Jd. at 12. Fujitsu asserts that pro- 
curement and engineering costs were reported for each model for 
subperiods correlating to its fiscal year. C.R. Reel 3, Frame 36648; C.R. 
Reel 3, Frame 3711 (“Factory Overhead” column). Fujitsu concedes that 
while it is correct that these reported figures were arrived at through an 
allocation method,’ it is nevertheless clear from information of record 
that sharp procurement and engineering cost increases took place dur- 
ing the first few months corresponding to the commencement of produc- 
tion of model 19V-S1.B, declining later in the period in January and 
February 1987. C.R. Reel 4, Frame 5996 (Exhibit D-1-5 of December 1, 
1989 submission).!° Fujitsu argues that Commerce’s failure to investi- 
gate whether it sold model 19V-S1.B at below COP due to high start-up 
costs, and its failure to collect additional information from it during the 
underlying review or the long pendency of this remand should not re- 
dound to its detriment. Plaintiff's Memorandum In Opposition, at 
12-13. 

Commerce contends that Fujitsu’s arguments are without merit. 
Commerce argues that Fujitsu neglects to point out that Commerce was 
obligated to calculate aggregate figures in the first place because Fujitsu 
did not provide complete monthly costs. However, Commerce does indi- 
cate that Fujitsu did supply its cost for March, 1986.11 Commerce argues 
that its conclusion that the majority of the decline in costs appears to 
have occurred at the very beginning of the review period is reasonably 
based upon a comparison of the one-month amount Fujitsu reported for 
March, 1986, with the two reported aggregate amounts representing 
the remainder of the review period. Defendant’s Memorandum In Op- 
position, at 18; see Attachment 3 to March Memo. Furthermore, Com- 
merce argues that if Fujitsu’s monthly costs had demonstrated a 
sustained decrease, Fujitsu would have submitted these costs on a 
monthly basis. Commerce cannot be blamed for alleged “distortions,” 
where the alleged “flaw” was compelled by Fujitsu’s own data. Id. at 19. 

As to Fujitsu’s argument that Commerce’s calculations contradict 
Commerce’s conclusions that the quantities produced at lower costs was 
“relatively small,” Commerce argues that Fujitsu’s argument is not 
supported by the record. Commerce notes that [ 

] Confidential Version of Defendant’s Memo- 
randum In Opposition, at 19-20; March Memo, at 4 and Attachment 4. 

Commerce argues that Fujitsu’s argument that the increase labor 
costs was a one-time phenomenon reflecting start-up “inefficiencies” 
resulting from the initiation of production at a new facility is un- 
founded. Commerce argues that Fujitsu does not adduce any record evi- 


8 Procurement and engineering costs comprised the “Indirect Cost” column. C.R. Reel 3, Frame 3693. 

ICR. Reel 3, Frames 3692-93. 

10 Production of model 19V-S1.B commenced in August 1986. C.R. Reel 3, Frame 5998. 

il Fujitsu provides three cost calculations for each model. The first covers the first month of the review period. The 


second covers the next six months of the review period. The third cost calculation covers the remainder of the review 
period. Plaintiff Memorandum In Opposition, at 8; see Attachment 3 to March Memo. 





U.S. COURT OF INTERNATIONAL TRADE 119 


dence establishing the existence of these alleged “inefficiencies.” Nor 
does Fujitsu explain how it later resolved these “inefficiencies” to re- 
duce its costs. Furthermore, Commerce argues that Fujitsu must have 
been aware that its claim of decreasing COPs would be severely under- 
mined by the fact that its “labor costs for the four home market models 
whose below-cost sales [Commerce] excluded from its analysis in- 
creased faster than component costs decreased.” March Memo, at 4 (cit- 
ing Attachment 5). Yet, Fujitsu did not submit evidence to explain the 
increase in its labor costs or, establish that its COPs would nevertheless 
decrease. Defendant’s Memorandum In Opposition, at 20-21. 

Commerce argues that Fujitsu does not provide any evidence, conduct 
any analysis, or provide any specific examples to demonstrate that Com- 
merce’s annual weight-averaged COP methodology would produce dis- 
torted results. Commerce argues that this case simply does not involve 
significant fluctuations in raw material prices or other cost components 
that would cause an annual weight-averaged COP to be inaccurate. Re- 
mand Determination, at 5; Defendant’s Memorandum In Opposition, at 
22. To the contrary, Commerce argues that the fluctuations that Fujitsu 
experienced are entirely normal: 


[T]he monthly data for cost of manufacturing (“COM”) that Fujitsu 
submitted in its January 15, 1988 questionnaire response reveals 
that, on a monthly basis, Fujitsu experienced the type of fluctua- 


tions in COM that typically occur during a one-year accounting pe- 
riod; in certain months, Fujitsu’s COM declined, while in other 
months, Fujitsu’s COM increased. 


March Memo, at 3 (citing Attachment 2). 

Finally, Commerce argues that Fujitsu’s claim that Commerce was 
not justified in disregarding Fujitsu’s below-cost sales because the sales 
at issue involved discontinued merchandise or were “below-cost” only 
because of high “start-up” costs is without merit and does not comport 
with the policy identified in the legislative history upon which Fujitsu 
relies. Defendant’s Memorandum In Opposition, at 24; see S. Rep. No. 
1298, 93d Cong., 2d Sess. (1974), reprinted in 1974 U.S.C.C.A.A.N. 7186, 
7319. 

Commerce argues that the policy at issue is to accord Commerce the 
discretion to use below-cost sales made pursuant to “normal business 
practice.” Jd. In the case at hand, Fujitsu made substantial quantities of 
below-cost sales of model VA-191.S during the five months preceding 
the cessation of production. See March Memo, Attachment 6. Fujitsu’s 
claim that these sales represent the liquidation of existing stocks pur- 
suant to “normal business practice” is simply not credible. Remand De- 
termination, at 10. Nor does the quantity of these sales suggest a 
“winding-down period.” Defendant’s Memorandum In Opposition, at 
24-25. 

As to Fujitsu’s argument that Commerce erred in excluding below- 
cost sales of model 19V-S1.B because a significant component of its COP 
were start up costs, including procurement and engineering costs, Com- 
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merce concludes that Fujitsu’s arguments are not supported by sub- 
stantial evidence. Commerce argues that Fujitsu did not report 
model-specific data for procurement and engineering costs. In the ab- 
sence of such model specific data, there is plainly no way to determine 
what portion of these procurement and engineering costs represented 
start-up costs contributed by model 19V-S1.B. Remand Determination, 
at 10. It isnot Commerce’s duty to investigate the extent to which Fujit- 
su’s below-cost sales were due to start-up costs. Defendant’s Memoran- 
dum In Opposition, at 25. 

Fujitsu has produced no persuasive evidence to substantiate its 
claims that its COPs were declining at a significant rate. This is especial- 
ly troublesome, in light of the fact that evidence on the record indicated 
rising labor costs. Remand Determination, at 11. As Commerce pointed 
out, these random fluctuations in COP that Fujitsu has identified are 
precisely the type of routine, random variations that justify Commerce’s 
preference of using annual weighted-average COP Id. at 6. Because this 
preferred methodology has a reasonable basis, it is entitled to deference. 
IPSCO, Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992). More- 
over, as explained by Commerce, the use of a monthly or quarterly 
weighted-average COPs would understate Fujitsu’s actual COPs be- 
cause the quantities produced at lower cost were significantly smaller 
than the quantities produced at higher cost. Lastly, Fujitsu’s arguments 
that its below-cost sales were condonable as sales of obsolescent mer- 
chandise or in the alternative justified by start-up costs are not sup- 
ported by evidence on the record. 

After reviewing the remand results and the briefs submitted by the 
parties regarding such results, the Court concludes that there exists 
substantial evidence on the record to support Commerce’s determina- 
tion. Accordingly, Commerce’s remand determination is sustained. 


B. Commerce’s Decision To Use Constructed Value In Lieu Of Third 
Country Sales As Foreign Market Value: 

Fujitsu argues that Commerce erred in basing FMV upon CV where 
there were insufficient above-cost home market sales. Instead, Fujitsu 
argues that Commerce was obligated to base its calculation of FMV 
upon third-country sales. Plaintiff's Memorandum In Opposition, at 
14-19. 

Fujitsu argues that this case is governed by 19 U.S.C. § 1677b(a)(1). 
Section 1677b(a)(1) provides in relevant part: 


§1677b Foreign market value. 
(a) Determination; fictitious market, sales agencies. 
For purposes of this subtitle— 

(1) In general 


The foreign market value of imported merchandise shall be the 
price, at the time such merchandise is first sold within the United 
States by the person for whom (or for whose account) the merchan- 
dise is imported to any other person who is not described in subsec- 
tion (e)(3) of this section with respect to such person— 
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(A) at which such or similar merchandise is sold, or, in the ab- 
sence of sales, offered for sale in the principal markets of the 
country from which exported, in the usual commercial quanti- 


ties and in the ordinary course of trade for home consumption, 
or 


(B) if not so sold or offered for sale for home consumption, or 
if the administering authority determines that the quantity sold 
for home consumption is so small in relation to the quantity 
sold for exportation to countries other than the United States as 
to form an adequate basis for comparison, then the price at 
which so sold or offered for sale for exportation to countries oth- 
er than the United States, 


* * * * * * * 


19 U.S.C. § 1677b(a)(1) (emphasis added). Fujitsu argues that the legis- 
lative history of the Trade Agreements Act of 1979 specifically states 
that “third country prices will normally be preferred over constructed 
value if presented in a timely manner and if adequate to establish for- 
eign market value.” S. Rep. No. 249, 96th Cong. 1st Sess. 96, reprinted in 
1979 U.S. Code Cong. & Ad. News 381, 482. 

Fujitsu argues that nowhere has Commerce made any finding which 
shows that third country prices would have been inadequate. Plaintiff’s 
Memorandum In Opposition, at 18. In support of its argument, Fujitsu 
cites to Floral Trade Council of Davis, California v. United States, 
15 CIT 497, 498-500, 775 F. Supp. 1492, 1496-98 (1991) where Com- 
merce disregarded third country sales in favor of CV only under “ex- 
traordinary circumstances,” based upon specific findings that evidence 
on the record indicates that third country sales prices are an inappropri- 
ate basis for comparison. 

Commerce argues that Fujitsu is mistaken as to the proper provision 
which governs the issue at hand. Commerce argues that 19 U.S.C. 
§ 1677b(b), supra, specifically directs the use of CV under the circum- 
stances of this case. Defendant’s Memorandum In Response To Plain- 
tiffs Comments Upon The Results Of The Remand Determination And 
In Opposition to Plaintiff’s Motion For Judgment Upon the Agency Re- 
cord (“Defendant’s Memorandum In Opposition”), at 26. Commerce ar- 
gues that it was unable to determine FMV using Fujitsu’s home market 
sales for the sole reason that, after below-cost sales were disregarded, 
insufficient sales remain. Under these circumstances, the directive of 
the statute is unambiguous and Commerce has no discretion to use 
third-party sales. Id. at 26-27; see e.g. Certain Fresh Cut Flowers from 
Mexico: Final Results of Antidumping Duty Administrative Review, 
57 Fed. Reg. 19,597 (May 7, 1992) (for producers whose home market 
sales were below their COP Commerce based FMV upon CV). 

Commerce argues that 19 U.S.C. § 1677b(a)(1) only applies when “the 
quantity [of merchandise] sold for home consumption is so small in rela- 
tion to the quantity sold for exportation to countries other than the 
United States as to form an adequate basis for comparison.” In this case, 
the quantity of television receivers “sold for home consumption” pres- 
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ented no obstacle to a comparison between sales in the home and United 
States market, Commerce had determined that Fujitsu’s home market 
was “viable.” Television Receivers, Monochrome and Color, From Ja- 
pan; Preliminary Results of Antidumping Duty Administrative Review 
(“Preliminary Results”), 55 Fed. Reg. 42,616, 42,617 (October 22, 1990). 
Instead, Commerce’s inability to use home market sales to calculate 
FMV was the result of a completely different problem—i.e., Fujitsu’s 
numerous below-cost sales. Defendant’s Memorandum In Opposition, 
at 27. 

Commerce argues that use of third country sales is only authorized 
under circumstances in which the home market is not “viable.” 
19 U.S.C. § 1677b(a)(1)(B). Because Commerce concluded that Fujitsu’s 
home market was “viable,” Commerce had no discretion to use third 
country sales. Id. at 28; see, e.g., Fresh Chilled Atlantic Salmon from 
Norway: Final Determination of Sales at Less Than Fair Value, 56 Fed. 
Reg. 7661, 7662 (February 25, 1991) (analyzing third country sales for 
all respondents except respondent with “viable” home market). 

Furthermore, Commerce argues that Fujitsu’s reliance upon Floral 
Trade Council of Davis, California, supra, is misplaced. In that case, 
Commerce determined in the underlying administrative determination 
that none of the companies subject to review had sufficient home mar- 
ket sales. Certain Fresh Cut Flowers From Columbia: Final Results of 
Antidumping Duty Administrative Review, 55 Fed. Reg. 20,491, 20,492 
(May 17, 1990). By contrast, Fujitsu did have sufficient quantities of 
home market sales to provide a comparison to its U.S. sales. Preliminary 
Results, 55 Fed. Reg. at 42,617. 

Based on the pertinent facts and the applicable provisions of the stat- 
ute, there is an adequate factual basis to support Commerce’s deter- 
mination as reasonable and in accordance with law. 19 U.S.C. § 1677b(b) 
mandates the use of CV when Commerce is unable to determine FMV of 
respondent’s home market sales due to below-cost sales. By comparison, 
19 U.S.C. § 1677b(a)(1) mandates that sales to third countries are in- 
tended to be utilized in computing dumping margins only as a secondary 
or residual basis of comparison when the quantity of merchandise sold in 
the country of exportation is non-existent or so small as to be an ade- 
quate basis of comparison. In this case, Commerce determined that the 
quantity of subject merchandise sold for home consumption presented 
no problem, rather, Commerce’s inability to use home market sales to 
calculate FMV was the direct result of Fujitsu’s below-cost sales. Ac- 
cordingly, Commerce’s determination to use CV is sustained. 


C. Commerce’s Method Of Calculating The Imputed Interest Adjustment 
To The Exporter’s Sales Price: 


Fujitsu argues that Commerce imputed interest in an improper man- 
ner by which it was doubly penalized for not being able to sell certain 
inventoried televisions fast enough or at a high enough price. Where- 
fore, for older merchandise the imputed interest expense far exceeded 
the way Fujitsu and its subsidiary, Teknika Electronics Corporation 
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(“Teknika”) (the U.S. importer), actually accounted for expenses of 
maintaining older inventory. Plaintiff's Memorandum In Opposition, at 
22. 

Fujitsu contends that the imputed interest adjustment is not based on 
an actual expense incurred by it or Teknika. Rather, it is a fictional ex- 
pense imputed to U.S. sales by Commerce. The adjustment is based on 
Commerce’s assumption that the respondent incurs a cost when it pur- 
chases merchandise and then holds it in inventory. Id. at 23. The adjust- 
ment amount was determined by Commerce based on three factors: 
(1) amount of time in inventory, i.e., the actual number of days from 
entry until date of sale; (2) the unit transfer price; and (3) Teknika’s 
short-term interest rate. Fujitsu objects to the use of a date-of-entry to 
date-of-sale inventory period for every transaction. Rather, median 
length of time in U.S. inventory should have been used to avoid distor- 
tions caused by Teknika’s inability to sell Fujitsu’s televisions. Jd. at 
23-24. 

Fujitsu argues that the use of actual inventory periods to calculate a 
theoretical, as opposed to an actual expense is unreasonable and con- 
trary to accepted business and accounting principles. Further, Fujitsu 
argues that a respondent should not be penalized with antidumping 
duty margins due to factors which it cannot control. To support its posi- 
tion, Fujitsu cites to Melamine Chemicals, Inc. v. United States, 732 F- 
2d 924 (Fed. Cir. 1984), in which the court stated, 


The purpose of the antidumping law, as its name implies, is to dis- 
courage the practice of selling in the United States at LTFV by the 
imposition of appropriately increased duties. That purpose would 
be ill-served by application of a mechanical formula to find LTFV 
sales, and thus a violation of the antidumping laws, where none ex- 
isted. A finding of LTFV sales based on a margin resulting solely 
from a factor beyond the control of the exporter would be unreal, 
unreasonable, and unfair. 


Melamine Chemical, Inc., 732 F.2d at 933. 

Commerce argues that it imputes an interest expense for time in in- 
ventory in order to adjust for the “missed opportunity” costs of main- 
taining merchandise in inventory. Defendant’s Memorandum In 
Opposition, at 28. As Commerce explained in Television Receivers, 
Monochrome and Color, from Japan: Final Results of Antidumping 
Duty Administrative Review, 56 Fed. Reg. 38,417 (August 1991), 


[a]n opportunity cost arises because funds expended therefor could 
have been invested in alternative financial arrangements yielding 
interest during the inventory period. Since the interest expense 
associated with time in inventory cannot be isolated from other in- 
terest expenses, [Commerce] must impute this expense amount. 
However, [Commerce’s] long-standing policy is to treat the oppor- 
tunity cost as a real expense. 


See also Color Television Receivers, Except for Video Monitors, from Tai- 


wan: Final Results of Antidumping Duty Administrative Review, 
56 Fed. Reg. 65,218 (December 16, 1991); Portable Electric Typewriters 
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from Japan: Final Results of Antidumping Duty Administrative Re- 
view, 52 Fed. Reg. 1,504 (January 14, 1987). 

Commerce argues that Fujitsu’s contentions are flatly inconsistent 
with the purpose of Commerce’s determination of imputed interest, 
which is to make the most accurate estimate possible of the real expense 
incurred by Fujitsu. Regardless of Fujitsu’s intentions, the magnitude 
of this expense is directly dependent upon the length of time that its 
merchandise remains in inventory. Defendant’s Memorandum In Op- 
position, at 29. Commerce argues that Fujitsu is also wrong in contend- 
ing that use of actual inventory data departs from commercial realities. 
Commerce asserts that Fujitsu apparently bases this contention upon 
its assumption that a company is entitled to engage in various flights of 
accounting legerdemain in order to mitigate the results that would 
otherwise be obtained through the use of actual costs. Id. at 29-30. Com- 
merce argues that this ease of manipulation is precisely why it uses actu- 
al cost wherever possible. As Commerce explained, 


Whenever possible, we prefer using data for individual transactions 
rather than weight-averaged data because this [individual transac- 
tion data] more accurately reflects actual costs. Since [Fujitsu] was 
able to provide the actual inventory period for each individual 
transaction, we used those data to determine [Fujitsu]’s U.S. inven- 
tory carrying cost. 


Final Results, 56 Fed. Reg. at 5,395. In any event, Commerce argues 
that Fujitsu’s imputed interest expense was calculated in exactly the 
same manner as in prior administrative reviews. See, e.g., Television Re- 
ceivers, Monochrome and Color, from Japan: Final Results of Anti- 
dumping Duty Administrative Review, 53 Fed. Reg. 4050, 4054 
(February 11, 1988) (Comment 39). 

The Court finds that Commerce’s use of actual inventory periods to 
calculate the imputed interest expense was reasonable and in accor- 
dance with law. The use of actual transaction specific data would result 
in the most accurate calculation of the imputed interest adjustment. Ac- 
cordingly, Commerce’s determination is sustained. 


D. Commerce’s Downward Adjustment For Direct Selling Expenses To 
Exporter’s Sales Price: 


Fujitsu argues that Commerce’s adjustment of direct selling expenses 
to exporter’s sales price (“ESP”) is impermissible as direct selling ex- 
penses may only be adjusted to FMV as “differences in circumstances of 
sale” pursuant to 19 U.S.C. § 1677b(a)(4)(B). Plaintiff's Memorandum 
In Opposition, at 19-21. Fujitsu argues that a long line of decisions is- 
sued by this Court unequivocally indicates that Commerce is wrong and 
that direct selling expenses must instead be adjusted for by way of an 
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upward adjustment to FMV.!2 See Plaintiff's Memorandum In Opposi- 
tion, at 19-20; Plaintiff's Memorandum In Reply To Defendant’s Memo- 
randum In Response To Plaintiff's Comments Upon The Results Of The 
Remand Determination And In Opposition To Plaintiff’s Motion for 
Judgment Upon The Agency Record (“Plaintiff's Reply Memoran- 
dum”), at 32-33. 

Commerce argues that in accordance with its long-standing adminis- 
trative practice, it deducted direct selling expenses from ESP pursuant 
to 19 U.S.C. § 1677a(e)(2) notwithstanding this Court’s decision in NTN 
Bearing Corp. of America v. United States, Slip Op. 93-56 at 4 (April 21, 
1993), that no such adjustment is authorized. Commerce points out that 
this issue is now on appeal to the Federal Circuit. See, e.g., Koyo Seiko 
Co., Ltd. v. United States, 810 F. Supp. 1287 (1993), appeal docketed, No. 
93-1534. 

Commerce argues that 19 U.S.C. § 1677a(e)(2) specifically requires it 
to reduce ESP by “expenses generally incurred by or for the account of 
the exporter in selling identical or substantially identical merchandise.” 
Commerce argues that it has interpreted the words “expenses generally 
incurred by * * * the exporter in the United States * * *,” as covering di- 
rect and indirect selling expenses related to United States sales. Com- 
merce argues that this Court has sustained that interpretation as 
reasonable in the context of deciding that it correctly deducted from 
ESP imputed United States credit expenses in Silver Reed America Inc. 
v. United States, 12 CIT 39, 42-45, 679 F Supp. 12, 15-17 (1988), aff'd, 
reversed, and remanded (on other grounds), 12 CIT 250, 252-55, 683 F. 
Supp. 1393, 1396-97 (1988). Defendant’s Memorandum In Opposition, 
at 33-34. 

In a recent Federal Circuit decision, the court addressed the precise 
issue at hand. In Koyo Seiko Co., Ltd., et al. v. United States, 36 F3d 
1565, 1994 U.S. App. LEXIS 27403 (September 30, 1994), the court held 
that Commerce, in calculating dumping margin, properly deducted di- 
rect selling expenses incurred on United States sales of the subject mer- 
chandise from the ESP rather than adding such expenses to FMV as a 
“circumstance of sale” adjustment. The court stated that nothing in the 
plain language or the legislative history of the Antidumping Act pre- 
cludes Commerce’s methodology of adjusting ESP by deducting there- 
from direct selling expenses incurred in the United States. The court 
remanded the case for recalculation of ESP and FMV in a manner con- 
sistent with its decision. 

Based on the recent Koyo Seiko Co., Lid., et al. decision, this Court ad- 
heres to Commerce’s practice of applying a deduction for direct selling 


12 See e.g., RHP Bearings v. United States, 17 CIT ___, 833 F. Supp. 933, 935 (1993), NSK Ltd. v. United States, 
17CIT , Slip Op. 93-195 at 4 (October 8, 1993); NTN B Bearing Corp. of America v. United States, 17 CIT , Slip 
Op. 93-92 at at 3 (June 3, 1993); NTN Bearing Corp. of America v. United States, Slip Op. 93-56 at 4 (April 21, 1993); 1 NTN 
Bearing Corp. of America v. United States, 17 CIT , Slip Op. 93-51 at 4 (April 13, 1993); NSK Ltd. v. United States, 
17CIT , 819 F Supp. 1096, 1099 (1993), mot. denied, dismissed, 17 CIT , 825 F. Supp. 315 (1993); Koyo Seiko 
Company Lt Lid. v. United States, 16 CIT 539, 544, 796 F. Supp. 1526, 1531 (1993); NTN Bearing Corp. of America v. 
United States, 14 CIT 623, 637, 747 F. Supp. 726, 738-39 (1990); Timken Co. v. United States, 11 CIT 786, 800, 673 F. 
Supp. 495, 512 (1987). 
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expenses to ESP Accordingly, Commerce’s deduction of Fujitsu’s direct 
selling expenses from ESP is reasonable and in accordance with law. 


E. Commerce’s Refusal To Make A Level Of Trade Adjustment: 


Fujitsu argues that Commerce’s refusal to adjust for differences in 
the level of trade between its purchase price sales to U.S. distributors 
and home market sales to retailers is unsupported by substantial 
evidence on the record and is not otherwise in accordance with law. 
Plaintiff's Memorandum In Opposition, at 29-34; Plaintiff’s Reply 
Memorandum, at 27-32. 

Fujitsu argues that it clearly indicated in its questionnaire response 
that it sold directly to the retail trade in the home market and to the 
wholesale trade in the United States, even using the signal words 
“course of trade.” Plaintiff's Reply Memorandum, at 28; C.R. Reel 2, 
Frames 1055-56 (Questionnaire Responses of December 9, 1987). Asa 
consequence, Fujitsu argues that Commerce was alerted to the differing 
levels of trade from the very outset of the administrative review. Fujitsu 
argues that while it may not have included all necessary data on the level 
of trade issue in its questionnaire response, it provided such informa- 
tion to Commerce soon after, which Commerce verified in February 
1988, over two-and-a-half years before the preliminary brief date. Plain- 
tiff’s Memorandum In Opposition, at 32. 

Furthermore, Fujitsu argues that even though it may not have for- 
mally stated that it was “claiming” a level of trade adjustment in its 
questionnaire response does not mean that it’s level of trade claim is un- 
timely. In fact, Commerce points to no section of the statute or regula- 
tions which supports its implied assertion that there was a particular 
deadline which it missed. Jd. at 28-29. Fujitsu argues that there is no 
justifiable reason to distinguish this case from other cases in which 
Commerce has granted a level of trade adjustment based on direct sel- 
ling expenses incurred in the home market. Id. at 33; Antifriction Bear- 
ings (Other Than Tapered Roller Bearings) and Parts Thereof from 
France, et al.: Final Results of Antidumping Duty Administrative Re- 
view, 57 Fed. Reg. 28,360 (June 24, 1992); Television Receivers, Mono- 
chrome and Color, from Japan: Final Results of Antidumping Duty 
Administrative Review, 55 Fed. Reg. 35,916, 35,921 (September 4, 
1990). 

Commerce asserts, and Fujitsu concedes, that it was not until the 
hearing stage that Fujitsu first asserted a right to a “level of trade” ad- 
justment. Defendant’s Memorandum In Opposition, at 31; Plaintiff's 
Memorandum In Opposition, at 30. In the Final Results, Commerce re- 
jected Fujitsu’s claim, stating 


[dlespite the fact that our standard questionnaire specifically re- 
quests information on level-of-trade adjustments, Fujitsu only 
raised the issue of a level of trade adjustment for the first time in its 
prehearing brief. Accordingly, we consider Fujitsu’s request for this 
adjustment to be untimely, and have not made such an adjustment. 
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Final Results, 56 Fed. Reg. at 5,395. Commerce argues that analysis of 
Fujitsu’s questionnaire response confirms that no level of trade adjust- 
ment claim was made. Moreover, Commerce points out that Fujitsu’s 
questionnaire response did claim a quantity adjustment, and a circum- 
stance of sale adjustment. Defendant’s Memorandum In Opposition, at 
31 n18. 

Commerce argues that Fujitsu was required to establish its claim to 
the adjustment “to the satisfaction of the Secretary.” 19 C.FR. § 353.54. 
Commerce argues that it is plaintiff's burden to support its claim for a 
level of trade adjustment with evidence that: (1) Commerce, in fact, 
compared sales at different levels of trade; and (2) comparisons of sales 
at different levels of trade resulted in price differences. NAR, S.p.A. v. 
United States, 13 CIT 82, 84-85, 707 F. Supp. 553, 557 (1989); Florex v. 
United States, 705 F. Supp. 582, 590 (1988). In addition, the plaintiff 
must provide evidence justifying a proposed methodology that would al- 
low Commerce to quantify the adjustment. Silver Reed America, Inc. v. 
United States, 13 CIT 286, 289, 711 F Supp. 627, 630-31 (1989). 

Lastly, Commerce argues that the cases cited by Fujitsu, Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof from 
France, et al. and Television Receivers, Monochrome and Color, from Ja- 
pan are distinguishable. The respondents in those cases presented time- 
ly level of trade claims, accompanied by evidence in support of those 
claims. Defendant’s Memorandum In Opposition, at 33 n.20. 

In sum, Fujitsu failed to make a claim for a level of trade adjustment in 
its questionnaire response. Moreover, Fujitsu failed to provide all the 
necessary data in its questionnaire response for such an adjustment. It 
wasn’t until the prehearing brief that Fujitsu first raised this claim to 
Commerce. In contrast, the Court notes that Fujitsu clearly articulated 
a claim for a quantity adjustment and circumstance of sale adjustment 
in it questionnaire response. Furthermore, Fujitsu failed to provide any 
method to measure or quantify the appropriate amount of level of trade 
adjustment or provide substantiating information necessary to imple- 
ment those methods. It is Fujitsu who has the burden of supporting its 
claim for a level of trade adjustment and not Commerce. See Florex v. 
United States, supra. Fujitsu has failed to meet that burden. 

Accordingly, the Court agrees with Commerce’s reasons for denying 
Fujitsu’s claim for a level of trade adjustment, and therefore finds that 
Commerce properly exercised its discretion in rejecting Fujitsu’s claim 
for a level of trade adjustment. 


CONCLUSION 


For the foregoing reasons, the Court denies plaintiff's motion for 
judgment on the agency record and sustains the final results, as modi- 
fied by the final results of redetermination pursuant to Court remand. 
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